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GUSTAVE L. LEVY, et al. 


June 6, 1975 


Plage (Trial resumed.) , 

MR. PIEL: If your Honor please, I had intended 
to present those motions which were appropriately presented 
at the close of the plaintiff's case, but I understand that 
aaa a deadline of 4:00 o'clock today for other engagement: 
of your Honor, a calendar call that your Honor is conducting, 
and in the interest of getting the next witness on and 
completed today, with your Honor's permission, I will defer 
the -- 

THE COURT: I “ow you want to make a record, and 
you are entitled to make a record. Decision is reserved on 
all your moticns, but I think you ought to make the record 
whenever you want to make it. We are in the defendants' 
case already. 

MR. PIEL: We are very serious about our motions 
and want to present them piety, but we appreciate that 
since so much evidence has been, if yon will pardon the 


crude expression, dumped into the lap of the Court in 
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depositions that your Honor couldn't possibly have read yet 
and voluminous documents, I realize that you would have to 
reserve at least on the substantive motion that the plaintiff 
has failed to make a case. 

THE COURT: I take your motions seriously and 
my ruling is « serious one. | 

MR. PIEL: We press very seriously our motion 
to dismiss for want of jurisdiction, under the Securities 
Act, on the ground that we do not have a case here of an 
offer or a sale by means of an instrumentality in interstate 
‘ihe " Since we rely on your ‘decision inthe DeSapio - 
case as one of our authorities, I need not explain that -- 


THE COURT: These things always come back and 


, 
\ 


Plague you, Mr. Piel. 

MR. PIEL: I think you’ Honor is on the xight 
track, a sound track, and it applies here. 

THE COURT: Unfortunately, when they finally 
took DeSapio up at the end, they naver raised the question. 
I suppose it didn't make any difference, because there 
were so Many counts in the indictment. 1 didn't try the 


case, you know. Judge Tyler tried the case. I had the 


preliminary motions, when we had the old system of the 


Master calendar. 


MR. PIEL: Judge Brieant followed that ruling 


pie . 640 - SOy- 
of your Honor in the Welch case and went off the deep end 
by ignoring the real documentary evidence, and on # record 
that is different from this one. So “ would like to go 
into that at the appropriate time. 

Secondly, we assert to yuur Honor that the 
Court lacks jurisdiction under the 1934 Act because what 
was sold here was commercial paper, which is exempt~ from 
those provisions of the 1934 Act. 

Again, Judge Brieant in the Welch case misread 


the intention of Judge Friendly in the Zeller case, where, 


as I remember it, the instrument in question was a promissory 


note that a corporate officer made to another corporation. 
This is a situation in which duane Brieant overlooked the 
fact that the test of what is whether it is commercial 
paper or not, exempt from the provisions of the 1934 Act, 
according to Judge Friendly, should go cognate with the 
question of what is commercial paper exempt from registration 
under the 1933 Act, and that's a question within the 
competence of the Securities and Exche.ivye Comnission, which 
has made it abundantly take that the test which it applies 
in giving no action letters to issues of commercial paper 
of public utilities clearly applies in this case. 

Finally, your Honor, or, really, in logical 


order it would have come first, we have motions to strike 
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2 certain documents which were received subject to connection. 
3 Mr. Maney calls to my attention that we have another claim 


‘4 here which is under Section 17A of the 1933 Act, and there 


5 we assert respectfully that there is no private right of 

6 action under that section of the 1933 Act, and Judge 

7 Brieant so held in the Welch case. Your Honor received 

8 certain exhibits subject to connection, and we eee-kn 

9 strike them now on the ground that connection was not made. 
10 THE COURT: One of them is dependent on a : 
11 witness whom you are going to call. 

12 a ' MR. PIEL: That is true only in one case, and 

13 that is the Lepley document, and we are not moving to strike 
4 || that one because Mr. Stitt has not had his chance at 

15 Mr. Lepley yet to establish that document. 
16 What I refer to are other documents. 
17 THE COURT: Which ones? : 
18 MR. PIEL: Namely, Plaintiff's Exhibit F52 -- 
19 THE COURT: I have a note here, subject to 
20 


connection and subject to the master computer. 


21 MR. PIEL: On F32? 
2 THE COURT: 52. 
ra ” 
3 MR. PIEL: I misspoke. It is F32. 
aA THE COURT: That's in. 
25 


MR. PIEL: It was received, as I understood, 
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subject to connection, 
THE COURT: On Bock'’s testimony it was admitted. 
MR. PIEL: Your Honor, that will go to the 
weight and credibility of Mr. Bock's testimony, so I won't 
make that the subject cf a motion to strike. 
THE COURT: But it actually was admitted, I 
can't give you the exact time, but my “ID" is stricken off. 
MR. PIEL: I was mistaken in my thinking for the 


moment until your Honor straightened me out that it was i 


admitted subject to connection. 


THE COURT: In Mr. Bock's testimony. 

MR. PIEL: Through Mr. Bock's testimony 
Mr. Stitt purportedly ceca it, so there is an issue 
there which we say he didn't satisfactorily establion, but 
that’s for your Honor as a matter of credibility and weight. 

F31 -- 

THE COURT: That‘s not in evidence. That is 
still marked for identification. 

MR. STITT: I never got that one in, your Honor. 

THE COURT: That's right. 

MR. PIEL: I withdraw that comment, your Honor. 

The following exhibits were received, according 
to my notes, in which I haven't got complete confidence, 


but I think this is right now, subject to connection: 
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Plaintiff's Exhibits F72 ~~ 

THE COURT: Let me help you out. The earliest 
one subject to connection is PS2. 

MR. STITT: Is that subject to connection or 
subject to correction, your Honor? I believe that was the 
understanding. 

THE COURT: My handwriting is about the worst 
in the world, so it could be correction or connection. 


MR. STITT: I dispute that, your Honor. I 


Claim to have‘the worst handwriting. 


MR. PIEL: Your Honor, I agree with Mr. itt. 

THE COURT: it is correction? 

MR. PIEL: It should be subject to correction 
by reference to the master computer run, Exhibit cu. 

THE COURT: Does that mean my note as to F63 
is subject to correction? 

MR. PIEL: The same. 

THE COURT: What about P54, is that connection 
or correction? 

MR. PIEL: That again is subject to correction 
by reference to the Same master computer run, Exhibit cu. 

THE COURT: And limited to March 17, 1970. 

MR. PIEL: Right. 


The following were also received subject to 
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connection: 

F72 and P73 and F76, 77, and 78. 

MR. STITT: I don't believe that was true of 
F76, 77, and 78, your Honor. 

THE COURT: 76, 77, and 78 were held pending 
somebody's testimony. I don't know whose testimony that 
was supposed to be. ” 

MR. STITT: That would be Mr. Asay's testimony, 
your sei, j 

~ THE COURT: 79 is held for Lepley’s testimony. 
MR. PIEL: That's right. I am aot raising a 
_ question about 79, but Mr. Asay has come and gone, and 

although he authenticated these documents and said they were 
in a file in hia custody, he did not establish the predicate 
On which your Honor was receiving them subject to connection, 
which is that Mr. Stitt was going %.0 produce a witness that 
would show that this kind of a confidential internal document 
constantly revising earnings estimates for the purpose of 
managerial or bord decisions is the kind of a document that 
conceivably somebody on the outside, with the exercise of 
reasonatle care, could be expected to have seen. 

I think, your Honor, that the statute that we 
deal with here, one of them, assuming that there is juris- 


diction, does say with reference to the fact allegedly mis- 
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stated or the fact allegedly omitted and necessary to make 
@ statement made not misleading, that if proof of such a 
Statement is made, and it hasn't been here, but making that 
assumption, that the defendant has to sustain the burden 

Of proof that he did not know and in the exercise of 
reasonable care could not have known of such untruth or 
omission. " 

All of the cases that have held against the 
defendant on the theory of in the exercise of reasonable 
care could not have known, have dealt with typical kinds 
ot athiieciees where if somebody had asked obviously would 
have been told. It would have been feasible. . 


We are dealing here with smething of which I 


think the Court can take judicial notice in this district 


where there is so much business and financial litigatién, 
that there are types of business planning documents that as 

@ matter of course are not available “ people outside the 
corporation. To open the floodgates in this Caurt of a 
Fuling that any time there is something ef a eenfidentiai 
nature, obviously, of a confidential business nature inside 

&@ corporation, that someone sued under 12-2 of the Securities 
Act has to prove affirmatively a negative that he couldn't 
have got that, it is going to invite a ridiculous, unreal- 


istic fleod of claims. That can't be the intention of the 
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etatute, and I say we have no burden of going forward on 
that point when his proof of the fact that he said it was 
not disclosed is on its face a confidential, from the 
corporation's point of view, non-disclosable fact. 

| It is just the kind of a thing that they would 
have to make a deliberate decision to release and release 
very carefully to the public so as not to create an“insider 
problem. That has particular reference to 76, 77, and 78. 


THE COURT: Mr. Stitt? 


MR. STITT: Two points, your Honor, if I may. 


First, these documents were authenticated by Mr. Asay 


following my original offer, my initial offer, as business 
records in testimony that the Courr recalled was sufficient 
to authenticate them, and they were received. 

Second, it is Mr. Piel's burden, as I believe 
he finally recognized in his statement, that the defendants 
have the burden of showing under Saini 12-2 of the 1935 
Act that they could not have learned of this information in 
the exercise of reasonable care. 

The record has abundant proof, I believe, that 
they could have well have obtained this information, and I 
don't think the defendants can possibly meet this, and just 


as an example, I would call attention to the following 


testimony of Mr. Wilson. It is designated fror. his Welch 
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testimony at Page 1910. This has to do with the February 10ti 


meeting where there were discussions about a $56,006,000 
overall loss for 1970. 

THE COURT: Wait a minute. I can't rule on your 
motion at this point, Mr. Piel, until I have read the 
deposition testimony of Mr. Levy, Mr. Wilson and the rest of 
the, but I will note here -- af 

MR. PIEL: On this point, your Honor, it did aise 
come in in plaintiff's case, but the only thing in the : 
record that pertains to the discoverability of those 
sania is in the deposition of Mr. Bevan which we submittec 
to your Honor yesterday, where you said that portions 
designated by us -- 

MR. STITT: Page, please? 

MR. PIEL: 143, this is a question by plaintiff's 
counsel to Mr. Bevan in pretrial discovery -- may I just 
read it to your Honor? : 

THE COURT: If you wish to. 

MR. PIEL: “Question: Did you at any time 
during the course of your relationship with Goldman, Sachs 
in 1968, 1969, or 1970, ever give information to Goldman, 
Sachs about earnings of Penn Central prior to the release 
of that information to the public?" 


After a colloquy, the answer was: 
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"I don't think -- as far as I recall, I never 
gave any information to anybody in the way of earnings 
before it was released to the public." 

Then at Page 169, Plaintiff's counsel marked 
documents including -- 

THE COURT: You ‘ae, you are arguing from the 
testimony that came in on your case. . 

MR. PIEL: That's right, your Honor. 

THE COURT: Why don't we hold these in abeyance, 
and I will review them again? 

MR. PIEL: May I then just mention to your 
Honor -- 

THE COURT: You are referring to Exhibit 72, 
Exhibit 73, Exhibits 76, 77, and 78? 

‘MR. PIEL: Yes. May I also at the same time, 
without reading it to your Honor, as long as your Honor is 
making a note about it, refer aiso to Pages 169 to 171 of 
Mr. Bevan's devosi tien in which he was questioned about 
those documents in terms of their availability to others? 
Those ‘ee our motions, your Honor. 

MR. STITT: Your Honor, so the record may be 
completely clear, I would simply draw attention to 
Exhibit Fd, the meeting of February 6th, at which Mr. Bevan 


and his associates did just that, they did disclose 
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information to Goldman, Sachs concerning their projections 
at that time for the entire yeer 1970. That was not public 
information. Furthermore, in my designations from 


Mr. Bevan's testimony, I am going to draw your Honor's 


attention to Pages 143 and 144, and I think hig testimony 
there in original form and also as corrected, will be of 


interest to the Court on this point. 


aA 


THE COURT: Let's proceed with the witness, the 


next witness. 


MR. PIEL: If your Honor please, the defendant 
Calls J. A. Vogel, and with the Court's permission, 
Mr. Maney will conduct this examination. 


THE COURT: All right. 


JACK A. VOGEL, called as a witness on behalf 


of defendants, having first been duly sworn, 
testified as follows: 
DIRECT EXAMINATION 


BY MR. MANEY: 


Q Mr. Vogel, are you employed by Goldman, Sac’ s 


& CO.? 
A Yes, I am. 
Q What is your position there? 
A I am vice-president in charge of the credit 
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dhtaxtien:; 
Q How long have you had that title? 
A. | Approximately three years. 
Q Would you please briefly give us your professiona 


and educational background? 


eo Graduated from Rider College in Trenton with a 


Bachelor of Science in commerce. Actually it was a-major 


in journalism with a minor in business. I was employed 
by the Grace National Bank of New York for approximately 
ten years. The latter part of that I was the assistant 
iain in charge of the domestic division of the credit 
department, also alternate secretary to the discount 
committee of the bank, which passes on <11 loans of the 
bank or passed on all loans. 
Subsequently, I joined Goldman, Sachs, and I 
have been there ever since, approximately 13 going on 14 
years. 
~Q Will you explain what your duties were at 

Grace National Bank? 

A Yes. I headed the credit department, and the 
People under me were responsible for analyzing the financial 
statements, and what-have~you, of our -- of all of the 
borrowing accounts of the bank. Among other things, it also 


conducted credit investigations with, for example, other 
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banks that had lending relationships with that particular 
account. It discussed their relationships, how they felt 
about them, and so forth. Also we presented analyses which 
were used as a basis of deciding whether or not the bank 
was interested in Making a loan to a particular borrowing 
Customer. 

Q Would you please explain what position you had 
at Goldman, Sachs when you started there? 


A Initially I was -- the title was credit 


manager in charge of the credit department. 


Q What year was that? 

A That was in 1962, I would say. 

Q For the period 1962 through 1970, did your 
duties change? : 

A Essentially, no. It expanded. 

Q Are you a member of any professional 
organization? 

A Yes, I am. I am a member of the Robert Morris 
Associates -- I don't know whether you are familiar with 
that, your Honor, but it is an association of loan and 
credit officers of banks throughout the city. There is a 
Chapter here in New York. At the present time I am-the 
public relations “‘irector for that particular Organization. 


It is one made up of people who have policy-makin_ -- who 
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2 are at the policy-making level in either credit or loans. 
K] Q Mr, Vogel, unless I indicate otherwise, all the 


4 questions will deal with the period 1969-1970 <-- 1968, 1969, 


5 and early 1970. Could you describe the organization of the 
6 credit department? 

7 ae During that period? 

8 Q During that period. - 

9 A We had approximately four or five people 

10 Physically in the credit department. Walter Fekula, who 


ll was the more senior of that group, was the day-by-day sort 


12 of eupieetin of these other group of anlysists. 

13 Then we had Chuck O'Donnell or Charlie O'Donnell, 

14 who was one of the analysts, Mike Evans was another analyst, 

15 Bob Hoffman was an analyst. 

16 ‘. There were others in that period. I remember 

17 Olive Tully. MTnere were others in that period. These 

18 come to mind. 

i9 THE COURT: You used the term "analyst." What 
does the term "analyst" mean? 

21 THE WITNESS: These were people whose job it was 

= to follow on a day-by-day basis the various materials that 

ot we got from numerous sources. To the extent that that 

aA material needed to be examined in relation to all other 

25 


material they had seen, they would make that examination. 
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To the extent they felt I should know about that particular 
document that particular day, they would send it to me. 

THE COURT: Regarding what? 

THE WITNESS: Let's assume, for example, a 
quarterly earnings report came in on a partichlar company 
that they are assigned to follow on a day-by-day basis. 
They would examine that earnings report and say, well, 
there is euttiotent interest here for me, Jack Vogel, to 


want to read it and do whatever I felt was necessary beyond 


just reading it. They would send the file and/or the 


report, call me on the telephone and tell me about it. 

THE COURT: These were necessary for credit 
determinations? 

THE WITNESS: As far as I am concerned, your 
Honor, all material that comes into the credit department 
or into Goldman, Sachs relating to one of ovr particular 
issuers is something that I have interest in. 

In addition to the day-by-day, annually we 
would have them write what we term an annual credit review, 
which was essentially a trend analysis type of review, 
Stating that the company's debt to equity, for example, is 
going up or down. 

THE COURT: You were not limited solely to 


comercial paper, were you? 


G2¢ 
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‘ THE WITNESS: Yes, I was. 
THE COURT: I didn't understand that. 
Q | Is that true of the entire credit department? 
A Yes. Our whole function was for commercial 
paper. We nad no other function for the firm. 
Q 1s there another department of the firm that 
analyzes companies other than for commercial paper? - 


A I am certain there is. Each department would 


have a specific application, whether it be stock under- 


writing or bonds or what--have-you. 


THE COURT: All right. It is clear enough. 

Q How was an analyst assigned to a particular 
company during that period? 

A There was essentially an *ilphabetical brkakioen, 
Each analyst was given a group of tec kars to deal with. 
Anything that came in within the context of that group of 
letters, he would be the person, that voure write the 
analysis that I mentioned, the annual review, and follow it 
on a day~by~day aete. 

Q How did the information to be reviewed come to 
the analyst's attention? 

A We had numerous sources. In addition to the -- 
are you talking about on a continuing basis now? 


Q Yes. 
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A Every day, for example, all of the relative 
financial material, earnings reports, stockholders releases, 
annual Hiatt items of that nature, would come into the 
library and a iist would be typed up indicating that which 
came in. Thatlist, together with this whole passel of 
reports and things would go into the credit department. 
Walter Fekula, for example. Walter would review that list, 
Pick out those pieces of material that belonged to the 
credit department or they were commercial paper issuers, 
relating to commercial paper issuers. 

Then he would then distribute that particular 


item to whoever the anlyst was charged with the responsi- 


bility of following that name. 


In addition to that he read -- of course every 
day -- at one time we had four newspapers. It was the 
New York Times and the Wall Street Journal. We used to 
have the Journal of Commerce, for example, and there was 
one other. I can't remember what i. ue. Each the news- 
papers would be reviewed within the context of the credit 
department to cut out any article that would relate either 
in a direct way or in a general way, we are talking about 
railroads here today, but if there was an article about 
railroads, we would cut the article about railroads out of 


the paper. That would be reviewed every day by me.. It was 
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put in a booklet form and if I had not seen it reading my 
own newspaper, I would get the booklet daily and review the 
Clippings as done by the credit department. of course, 

we had all of ‘the statistical manuals, Moody's, for example, 
in connection with railroads. 


In addition to their annual manual which came 


out once a year in the latter part of the year, they would 


“have twice a week updates published cf the annual manual 
which we would review from time to time in terms of how it. 
applied to our commercial issuers. 

4 We would get directly from the company various 
materials including annual reports and stockholders releases. 
We always asked for releases from banks and credit iines. 

We would get whatever legal documentation that was required 
On a continuing basis for any particular issuer, such as, 
if they had to make application to some regulatory body in 
Order es be able to issue a commercial paper, we would get 
the application together with the approval of that body. 

Those would be reviawed. 

On an annual basis and sometimes even more 
frequently we would check with other lenders, banks, 
primarily, to get their particular impressions of the company 
and its management and what their experience had been in 


jiending, ana a confirmation of their line relationships. 
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THE COURT: I think that is enough. 


Q Mr. Vogel, are you speaking of following issuers 


On a continuing basis? 

A Yes, sir. 

Q How did you assemble the data with respect to a 
potential Kaanies who had isle sali been -- started selling 
paper to Goldman, Sachs? ‘ 

A We had several basic sources. One was the 


statistical manuals that I have indicated. There was the 


Transportation Manual. Moody's Investor Service puts this 


Manual out -- 

Q They put out other manuals besides -- 

A Yes, they put out industrials, one relating to 
banks, insurance companies, and so forth. That is for 
historical data, it is a great source of historical data, 
beth on the company and any prior companies. It also 
provides ean on a major company like the Penn Central 
wag long histories of trend analyses, statements filed back 
for ten, twelve years, and so forth. 

Q Is Moody's a source that is generally used by 
you in your work? 

A Invariably, yes. 

Q To your knowledge, is Moody's Service used by 


credit analysts and loan officers generally? 
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I would think they would be remiss if they didn't 
It seems to me that every bank that I know of has that 
service. 
Q To your knowledge, is Moody's Service relied 
upon by persons in your occupation, credit analysis? 
.. Oh, yes, sir. 
In addition to Moody's, our library maintains 
files on public companies or the New York Stock Exchange, 
and what-have-you. I don‘*t know how many hundreds and 
hundreds of files they have. Maybe they are in the 
thousends.: They are a catch-all for -- these files are a 
catch-all for every public document that the library received 
over a period of many, many years. That includes many 
things. All sorts of stockholders releases that I mentioned 
In addition to that they would have prospectuses 
on dead issues, they would have, if there were reports 
written either by our research department or somebody else's, 
they would be ‘“ the file. They had their own clipping 
service, still do, which they would cut articles relating 
to that particular company they were following with that 
file. That file we would use in any initial appreach to a 
brand-new issuer in making a credit evaluation. 
Q This is called the library file? 


A Yes, the library file. 


; 
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Where does all this material go after it has 

been clipped and read? 

A After it has all been compiled, that which 
relates directly to the commercial paper aspect of it, it 
is put in what we term to be an active credit file and 
maintained in the -- at that time it was in the -- right 
alongside the credit department, there was a bank of files, 
and these files were kept in that bank of files with two 
people who were assigned to file cards who were assigned 
the direct responsibility of everyday maintenance of the 
file cards, keeping them in the drawer and filing them out, 
etcetera. 

Q I show you Defendants' Exhibit A for identifi- 
cation and ask you if you can tell me what that Paneer is? 

A This is the credit file for Penn Central Company. 


Q Was there another file for Penn Central 


Company besides the credit file, Exhibit A for identifi- 


cation? 

A Yes, we had, as we do on all issuers, what we 
term a loan agreement file, which is another file containing 
agreements covering -- contractual agreements covering long- 
term debt or even short-term debt in case of revolving 
credit, a kind of bank accommodation, and then we had a 


documents file, which are these documents I mentioned earlier 
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2 || authority to file. 

If it were an application to a regulatory body, 
that application and the aprcoval would be put into the 
documents file. There were three files. I might even 
add, there was a fourth file which we termed to be an excess 
file, which sometimes we got two or three coples of something 
and we put that in the excess file. ' : 


THE COURT: When do you destroy them? 


THE WITNESS: Your Honor, we have a paper problem 


11 THE COURT: The rent just for the excess files 


must be tramendous. 


13 THE WITNESS: We do have a warehouse schedule, 
14 as we call it, so it all isn't piling up over 20 years. 

15 Q Where was the credit department physically 

" located in 1968, 1969, and 1970? 

W A Right adjacent to this bank of files, right 

18 adjacent to the library and just adjacent to the file 

12 cabinets containing the credit files. 

20 Q Was the library located on the sixth floor at 
21 


55 Broad Street? 


A That's right. 


Q Right next to the library was the credit 


department, part of the library? 


A The credit file section of the libary. 
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Q Right next to the credit file section was the 


credit department? 


A That's right. The whole purpose for it to be 


there was because it had all that information at is finger- 
tips and could reach out and get it. 
Q Was every member of the credit department 
located on the sixth floor next to the credit files? 
Everyone but myself, 


Where were you? 


I was down on the fifth floor, next to Wilson's 


Directly below the credit department? 
Not directly below, but One floor. 
One flight? 

Yes. 

Could you briefly explain to the Court the 
physical layout of the fifth floor wher you worked in 1968, 
1969, and 1970? 

THE COURT: I really don’ think that makes much 
difference, Mr. Maney. It is more important to know what 
was said and done. 

Q What was the function, if any, of a credit 
analyst with respect to a potential issuer not yet taken on 


in-1968, 1969, and 1970? 
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A On all potential issuers, the preliminary work 


I did. That varied in terms of cases. There were some that 


would take about two minutes to look at a statement and 
generally observe that it is within our framework of 
acceptable as a commercial paper isuser. To the extent it 
was one of those, I‘d send it up to whoever the analyst was 
and ask him to develop these files that we mentioned, the 
credit files, and so forth; all the background material that 
I have mentioned. e : 

He wonid also draft -- at the time we were putting 
out what we called a yellow sheet, which was, for lack of 
a better description, just a mini sort of summary of the 


history of the business, when it was established, and a 


? 


balance sheet summarized financial, three years of operating 


financial, and then a list of banks, bank references, 
which if an investor chose, he could check with to find out 
What the banks felt about that company . He would prepare 
that yellow sheet. He would tell me if there were any, for 
example, documents, legal documents, missing. We hadn't 
got the borrowing resolution or we hadn't got this, and so 
forth. 

Then if he felt he wanted to analyze it from a 


credit point of view in terms of a written analysis and send 


it down to me and say this was his impression of that company 
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Essentially, that was their function at that time. 
‘Q Was there a credit analyst assi--ed to the 
initial investigation of Penn Central? 
I am certain there was. 


Do you know who that was? 


F ik = 


A 
Q 
Roe just have no recollection. 
Q 


Do you recall what work, if any, was done by the 


analyst in connection with the initial investigation of 


Penn Central? : 


A I avepent very little, because Penn Central 


eniremneacennmneeeeneeey tiny <~rgre—eoeey age 


he was a relatively unique type of credit. In that respect, i 
13 I know I did 95 percent of all of the work on that credit | 
: 14 in terms of credit analysis, and so forth. | 
15 Q What do you mean by a unique type of credit? 
16 A Every Credit has its unique characteristics. | 
17 Penn Central was a very unique one. First of all, it was 
18 a very recent merger of two very old ied very large railroads : 
19 which went through years of examination by everybody, the 
20 courts included, in terms of whether they should be put f 
21 


together or not put together. It was a tremendously large -- 


I think it was the largest transportation company in the 


world at that time, involving numerous states and 20-some 


odd thousand miles of track, if I remember. It had 


enormous asset structures, almost $6,000,000,000 of assets, 


SE Ne - a ee SENS renee 
i” + Smee vee —amnes te 


SOUTHERN DISTRICT COURT ne PORTERS, U.S. COUNT HOUSE 


ten es 


634a 
LHd27 Vogel-direct 
seu eeskeena type of properties and non-reailroad. It 
had great real estate properties. No other railroad over a 
period of years had ever made a heck of a lot of money out 


of their pure, quote, railroad operations. 


Basically it was the non-railroad operations 


that were making the money in those years that they showed 


profits. So if you viewed it from a sort of consolidated 
point of view, although on the one hand the railroad 
operation wasn't making a great deal of money, they were ' 
making a substantial amount of money in some of their non- 
eaines activities. To the extent that this was unique, 
initially we were looking at it from the point of view of 
there was enormous amounts of assets here, and the amount 
of commercial paper that was going to be issued, scutes 
that we agreed to handle it, was relatively minor in 
relation to these assets. 

At shat time I think everybody and his brother 
was suggesting that the merger was going to be an extremely 
beneficial one for the two railroads -- for the rail 
opeations, because of the economies that would be effected, 
and what-have-you. So it was unique in the sense that it 
didn't have a proven track record of good and substantial 
earnings within the railroad, which is what everybody knew 


it as. 
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It did have a tremendous profit potential in 
both the railroad in the future and in the non~-railroad 
aclivities. Stone felt that an analyst without years of 
experience, pardon the expression, which I had, wouldn't be 


able to cope with all these. 


Q Mr. Vogel, what is the function of the credit 


department? a 


A The function of the credit department on a day- 
by-day basis was to compile data, put them in the credit / 
file, annually make a written review of this data, primarily 
trend analysis. This company's operating earnings were 
going down, this company's debt ratios were going up or down, 
this company's -- that sort of analysis, and then either 
send it to me or discuss it with me. 

Q = What was the purpose of the whole credit 
department, including you? 

i. The purpose of the credit department was to 
decide whether we felt that we, Goldman, Sachs, felt that 
our potential or existing commercial paper issuer was a 
credit-worthy company and whether or not we should buy 
those notes. 

Q What do you mean by the phrase cor word “credit- 


worthy"? 


A "“Credit-worthy"” means to me that there is no 
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2 question that the notes that we are buying will be paid 


when due. 


Q W.v does Goldman, Sachs perform that function, 


if you know? 


A Why? 


Q 


Why? 


8 A Goldman, Sachs performs that function because 

9 when we buy that note, it is ours, and until we sell it we 
10 are running a credit risk, if you will. It is our note, 

ll and we don't want to -~ I certainly don't want to be a 

12 party to the firm buying a note that in any way, shape, or 
13 form is not going to be paid. 

14 Q Was a credit review performed only with respect 
15 to Goldman, Sach's purchase of notes? 

16 A That's the sole reason for the review. Clearly 
17 there are other advantages growing out of that. Obviously, 
18 if we have concluded that the note is a good note and will 
19 be paid, then we will in turn, assuming there is not a 

20 Marketing reason why we can't sell it, we will in turn sell 
21 it and whoever buys the note accrues the benefit of our 

22 judgment in that matter. 

od Q What would you do if after reviewing the data 
2A you concluded there is some question about the credit- 

25 


worthiness of an issuer? 
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& Under those circumstances, I would inmediately go 
to -- Bob Wilson was the partner in charge of the 
commercial paper department. I would immediately go to 
Bob Wilson, and assuming we had notes in inventory, we would 
stop selling those notes. Conversely, we would also stop 
buying een, 
Q You would stop selling the notes in invéntory? 
Oh, yes, 
Why? 
Why? 
Yes. 
If I had the slightest doubt and Bob Wilson 
had the slightest doubt that a asta was going to be paid 
at maturity, we would not sell that. It would not be a 
note sold. 
Q I am asking you why? 
A I think among other things it would be one of the 
most immoral acts, let alone the legality, be involved in. 
Q Did you ever determine that you did not have any 
question about the credit-worthiness of an issuer based 
on facts that you recognized might lead another analyst to 
have doubt? 
A I am sure that if you put 20 analysts in a room, 


I don't mean to -- 19 out of 20 would say yes and maybe one 
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would say no, but I think most would agree with whatever 

judgment that I held on that particular plese of information. 
Q Did you, duriag the period °68 and '69, 

participate in the initial credit inves:igation of every 

potential issuer coming to Goldman, Sachs? 

THE COURT: I think. that's been answered 
already. He certainly said that he spent 90 percent of his 
time on the Penn Central note, or 90 percent of the work 
done on Penn Central was done by him. | 

MR. MANEY: I am asking, your Honor, about every 
fuasae. 

THe COURT: What difference does it make? 

THE WITNESS: Did you want me to respond to that 


question? 


THE COUT: No, you don't have to. 


@ When <3 ou first become involved with Penn 


Central? 

A We had been building a file on Penn Central or 
one of its constituent railroads for several years prior to 
the ultimate merger. As a matter of fact, vwe did handle 
briefly an issue of commercial paper for the New York Central 
Railroad just prior to the merger. 

Q Mr. Vogel, in looking at Penn Central in the 


manner you described earlier, did you look at any brokerage 
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venues? 

MR. STITT: May we fix the time? 

THE COURT: He indicated he became involved in 
Pennsylvania several years prior to the merger. You don't 
want to go back that far, do you? 

Q Did you perform tie function in connection with 


analyzing the Penn Central Company or Pennsylvania New York 


Central Transportation Company? 


MR. STITT: Your Honor, may we fix the date of 


the merger? 
: MR. MANEY: It is stipulated it is February 1, 
1968. | 

A Yes. 

Q Do you recall when that work took place? 

A A great deal of it had to do with the issuance 
of the New York Central Railroad just prior to the merger. 

THE COURT: Let's get past the merger. We are 
dealing with Penn Central. When did you start working on 
Penn Central? 

Q Did Penn Central, by whatever name then known, 
come to Goldman, Sachs to discuss the issuance of commercial 
paper? 

A Yes. 


Q Did you perform a credit review of Penn Central 
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to the igsuance of commercial Paper by Penn Central? 
A Yes, I did, 
MR. STITT: May we fix a time, your Honor? 


THE COURT: Let him get the words out of his 


When did that take place? 

It was on a continuing basis from the time the 
idea was first broached to us, which is the latter part of 
1967, as I recall it, right through to the day that we 
Ultimately commenced handling -- 

- THE courT: You couldn't have done any research 
work on Penn Central until it was formed, covld you? 


Q Was the Penn Central merger a matter that had been 


awaiting consunmation for court approval? 


A A number of years, a number of years. Yes, sir, 
Clearly we would have to do it -- there were railroads in 
connection with that merger, and an understanding of the 
background of those railroads was important to any evaluation 
of the combined railroad. 

THE COURT: All right. 

Q Do you recall when you completed your initial 
credit investigation of Penn Central? 

A The initial one? 


Q Yes. 
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It was some time just prior to our -- we started 
Selling the paper. 

THE COURT: When would that be? 

Do assis when that was? 

It was in the summer of 1968. 

MR. MANEY: I take it it is Stipulated that it 
Was August 1, 19682: i, 

MR. STITT: I missed the point. 

THE COURT: The summer of 1968, all right. 

Q Prior to the completion of your initial credit 
investicatton on Penn Central, did you read any brokerage 
reports about this new company, Penn Central? 

A I don't recall specific brokerage FOpSEee, but 
I was aware of what the street was saying at the time. 

Q I show you Exhibit D for identification and ask 
if you recall having seen that document prior to the comple- 
tion of your initial credit investigation? 


I don't recall having seen it. Let me review it 


Q I make particular reference to the pages dealing 
with Penn Central, Page 7. 
MR. STITT: Your Honor, I believe the witness 
has testified that he doesn't recall having seen this 


document, so I would object to any further questions, but I 
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do ask that it be identified for the record so we will know 
by date what instrument we are talking about. 

THE COURT: He is referring to Exnibit D for 
identification which is dated July 26, 1968, which is a 
Goldman, Sachs internal memorandum, as I gather it. 

MR. MANEY: I believe we can handle that with 
some Other witness, your Honor. 

THE WITNESS: Ithink portions of this memorandum 
were in the credit file, the one dealing with Penn Central. 
I am referring to the total memorandum. I did not see this 
particular total memorandum, which contains reports on 
several companies. 

Q Did you read any blue sheets en Penn Central in 
connection with your initial credit investigation? 

A All of them that were in existence. 

Q 1 show you Exhibits Al09 and Alll for’ ide: cifi- 
Cation. I ask you if you recall having seen these two 
exhibits? 

A I am certain I did. 

MR. MANEY: I offer them in evidence, your Honoz. 

THE COURT: Any objection? 

MR. STITT: Your Honor, I just ask when the 


witness testifies that he has seen Exhibits 109 and 111? 


A were - 


Q Mr. Vogel, do you recall when you cead these two 
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blue sheets, Exhibits Al09 and Alll? 

A I can't be specific about the date. It was some 
time prior to the -- to our commencing issuing commercial 
Paper, 

MR. MANEY: I offer them in evidence. 

THE COURT: Any objection? 

MR. STITT: Your Honor, m the testimony of 
this wintess, I wouldthink that they should be -- I can not 
really object to their being received. 

THE COURT: All right. 

(Defendants' Exhibits Al09 and Alll were 

received in evidence.) 

Q I believe you testified that in connection with 
your initial credit investigation, you consulted Moody's, 
is that correct? 

A Yes. 

Q Moody's is a fiscal service published annualiy 
and updated biweekly, is that correct? 


A That's correct. 


Penn Central? 


j 
i 
Q Which part of Moody's did you use in looking at | 


A That part relating to Penn Central as well as the/! 
Parts relating te the railroads, the New York Central and the 


| 

| 

| 

Pennsylvania Railroad, going into the make-up of Penn Central | 
‘ 
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What was the name of that volume? 


Zt was Mcody's annual memorandum, I believe the 


Was it the Transportation Manual? 
Transportation Manual, yes. 

Q You say 1967? 

A In connection with the initial investigation, 
yes, sir. 

Q When did these annual volumes come out? 

A It was in the fall of the year normally. 
September, '67 -- they are dated I think September and they 
run -- 

Q I show you Exhibit AM1 for identification and ask 
if you can identify that volume? 

A Yes, this is Moody's Transportation Manual, it is: 
the annual manual for 1967. : 

Q That was a volume used by you in connection with 
your initial credit investigation? 

A Yes, sir. 

Q And I believe you testified that Moody 's 
Transportation Manual is a publication generally used and 
relied upon by persons in your profession? 

A No question about it in my mind. 


MR. MANEY: Your Honor, I offer Exhibit AML 
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for identification in evidence, with the same statement that 
was made with reference to the computer run, namely, that 


Only thoseportions which we specifically cited to the Court 


in the post-trial briefing woudl be applicable. 


THE COURT: Any objection? 

MR. STITT: Your Honor, I -- 

MR. MANEY: Subject to 803 Sub 17 of the Federal 
Rules of Evidence as a generally rleied upon service by 
Persons in Mr. Vogel's profession. 

THE COURT: Do you want to adjourn the trial to 
July 1? 

MR.MANEY: No, your Honor. 

MR. STITT: My objection would be on the grounds 
that this document was not produced on pretrial discovery. 


I don't believe relevance has been demonstrated, al on 
hearsay. 
THE COURT: Overruled. 
(Defendants' Exhibit AM-1 was received in 
evidence.) 
Q I show you Exhibit A-139 for identification and 
ask if you can identify that document? 


A Yes, sir. This is a copy of a 1967 annual 


report of Penn Central Company. 


Q Penn Central came into existence in February, 1968 
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Would you explain how you would have a 1567 annual report? 


A Yes. These are pro forma figures based on the 


4 Consolidation of the two railroads as of the year ended 

5 December 31, 1967. It is very cormon to have that done when 

6 an event of that magnitude occurs very shortly after a year's 
7 end. 

8 Q In other words, this document pretends that the 

°° two companies had been together throughout 1967? | 
10 A As of the end of theyear, that's right. | 
1] Q Mr. Vogel, you have the credit file, Exhibit A | 
2 for identification, in front of you. Is Exhibit A-139 for 

13 identification in that credit file? 

14 A Yes, sir. 


MR. MANEY: I offer Exhibit A-135 in evidence. 


MR. STITT: No objection, your Honor. 


rent ee eee oe 


7 (Defendants' Exhibit A-139 was received in 

18 evidence.) oc 
19 MR. STITT: My sole objection, your Honor, I : 
n might have said, was relevance. ! 
21 THE COURT: Objection overruled. My problem is | 
2 do we need ail of this huge stuff in? You are going to be 

2 able to break somebody's back carrying it around. What's 

aA the necessity for all of it, Mr. Maney? 

2 MK. MANEY: Your Honor, I an ates we had 
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2 requested that a number of financial facts be stated as agreu 
3 in the pretrial order, and we were unable to get those 
4 Concessions. I appreciate that part of it was the fact that 
5 we were moving so rapidly that counsel for plaintiff did not 
f 6 have or choose to use the time checking our sources, but 
7 Our proposed findings of fact and conclusions of law, with | 
8 Particular reference to Proposed findings 4 through 124, 
9 Pages 19 to 25 of our proposed findings of fact and con+ | 
10 clusions of law, set forth certain basic financial data with | 
1l respect to Penn Central and the component parts of Penn | 
12 Central from the standpoint of the reasonableness of the | 
13 credit judgment reached by Goldman Sachs ¢ Co. 
14 THE COURT: I am talking about this material way back in 
15 1967 or ‘68. Is there any dispute that the public document - : 
16 ation, such as the witness has been referring to would | 
7 justify the defendant in selling or not selling the commercia 
18 Paper? | 
c 19 MR. MANEY: Your Honor, to look at, if I may : 
20 just use one example, 1970 in evaluating some of the integral ; 
21 Parts of the Penn Central system which did not have a public 
a market for the securities, this witness' testimony would be 
2 that an evaluation was reached by using a three-year average 
2A of earnings and capitalizing it as investment bankers will do 
2 


For that reason we need the '67 figures. It is the 
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2 defendants’ position that from Mr. Bock's own testimony the 

3 question really was, did Goldman, Sachs make a credit judgmen 
4 with respect to Penn Central, and I am trying to establish, 

5 your Honor, that that judgment was reasonable, and it is the 
6 defendants' position inat the data reviewed by this witness 

7 


and others amply establishes the reasonableness of the 


8 judgment reached in 1970 that Penn Central had the capacity 
. to repay its debts as they matured. | 
10 . THE COURT: Mr. Stitt? 
ll MR. STITT: Your Honor, I simply rise to protest | 
12 any implication in counsel's remarks that the plaintiff's : 
13 Counsel did not cooperate in pretrial proceedings -- : 
i i THE COURT: : Oh, come on. We are not wrried | 
1 about that. Come on. We have been here for a week. _I am | 
16 trying to find out what the issue is. 
17 MR. STITT: I agree with your Honor's thoughts | 
18 that I don't see how these reports can be of any significancey- 
19 : THE COURT: Do you challenge the good faith ot | 
20 Goldman, Sachs up to January 1, 1970 in Selecting Penn | 
21 Central ror the sale of commercial paper? 
2 MR. STITT: Yes, sir. 
2B THE COURT: You do? Then all that has to come in 
24 doesn't it? All right. Go ahead. 
rs) 


BY MR, HANEY: 
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Q Mr. Vogel, I call your attention to Exhibit A-L : 
for identification, you will find it in Exhibit A, and ask 
you if you can explain what that document, which I believe 
is four pages on both sides, is? 

A Should I look for it here? It should be in the 
Credit file. 

THE COURT: This is a Peat, Marwick auditors' 

report? 

Q What are these pages? 

A These are what we -- comparative analysis fori. 
They are what we term a Spread sheet. They are intended to 
be used to post relative components of a balance sheet and 
an income statement on a year-by-year basis for trend 
analysis purposes. 


These were in -- are a part of the Penn Central 


part. : 


THE COURT: I am sorry, you prepared this? 

This is not a Peat, Marwick documents, is it? : 

THE WITNESS: ‘hat just indicated that the | 

auditor was Peat, Marwick, yes. | 
Q These are spread sheets? 


A Spread sheets. This is a typical thing that our 


orem 


analyst in the credit department would prepare, 


oa ee ae een ee eee ees 


Q Where is that located in the credit file, 
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Exhibit A for identification? 


A It is right in the beginning of the credit file, 


4 the first section, 


5 THE COURT: All right, it is in. 


6 You are not putting the whole Exhibit A in 

7 @vidence, I think you are just offering portioas of 

8 Exhibit A? 

9 MR. MINEY: I think eventually we will mark the 

10 Whole of Exhibit A. 

11 THE COURT: ‘Then why do you want a separately | 

12 marked document? 

MR. MANEY: I will be happy not to mark it 

14 Separately, but at the time we offer Exhibit A we will with- 

15 draw all A designated exhibits. | 
16 THE COURT: Defendants’ Exhibit A-l is in. | | 
7 (Defendants' Exhibit A-1 was received in | i 

: t 

18 evidence.) 
19 - Mr. Vogel, did you conclude in 1568 that the ) : 
2 Penn Central was credit-worthy? | | 
ai A Yes, I did. | 
2 On what did you base that conclusion? 
2B Based on a review of -- f 
7 | THE COURT: What date? 

3 


When in 1968, Mr. Vogel? 
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A Some time in the middle of the summer. Just 
before we commenced handling the commercial paper of Penn 
Central. I can't be specific as to a date. 

Q On what did you base that conclusion? 

A Heavily based on what was then the credit file 
of Penn Central, what was included in the Penn Central 
Credit file, a review of various other documents, including 
the application to the ICC for approval to issue the paper, 
and examination of the borrowing resolutions an all of the 
Statistical manuals I have mentioned, and the review of the 
files in terms of whatever blue sheets were there at the 
time, and just a total review of these files that I mentioned 

Certainly there was more than. ample what I -- 
for example, as I recall at that time, they just established 
$50,000,000 worth of credit lines, back-up credit lines, 
for the commercial paper issuance, which certainly was a 
Strong indication to me in addition to the 100,000,000 of 
already existing credit lines which were being renegotiated 
at that time, that the bank lenders in this picture were 
quite content with the credit themselves. As a matter of 
fact, as an aside from bank lenders, as I remember, each 
and every time we got an approval from the ICC for these 


@ 


applications, there was in there, “It is in the public 


interest." So as far as I was concerned, the ICC, for 
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example, is the regulatory body that examines all railroads, 
gets voluminous information from railroad::, and if they 
concluded that this sort of thing is in the public interesc, 
it was just reinforcing my own opinion that it was a credit- 
Worthy company. 
3 MR. STITT: I object to that answer as not 

being responsive, and self-serving. 

THE COURT: How else can he tell on why he did 
it? He is telling you why he did it. 

Objection overruled. 

What assets were you looking at, Mr. Vogel? 

MR. STITT: May we fix a time? 

MR. MANEY: In 1968. : 

A We were looking at the consolidated picture as 


Well as companies, for example, like Pennsylvenia Company, 


which was a holding company for a lot of their non-railroad 


type assets, companies like Great Southwest and Arvida, and 
also they had a substantial block of Norfolk & Western 
Railroad stock, as well as stock interest in other assets. 
I can't offhand recall them all at this point. And we 
looked at all of these, or I did, I should say. 

Q At all what? 

A All of these companies in context with the 


Original evaiuation of credit-worthiness Of Penn Central. 
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Q How did you value the companies? 

A ‘It depended on -- Penn Central as a consolidated 
Company had == Penn Central, the transportation company, 
had investments in, say, the Pennsylvania Company, for 
example, which they carried on the books, your Honor, at 
about $100,000,000, if I remember, which was clearly worth 
substantially in excess of 100,000,000 no matter how you 
@valuated it, which you took -- which I did in the case of 


Securities which didn't have @ public market. If you took 


| 
just three years‘ earnings and Multiply it like you would | 
ina price-earnings Situation, times ten, it was, you know, | 
substantially in excess of the value that Penn Central had | 
On its books for Pennsylvania Company. You follow that | 
reasoning throughout the individual assets within the | 
context of Pennsylvania Company, you got much the same type-- | 


Q For companies that did not have a public market, 
how do you value them? 

A To the extent that we did not have companies that | 
had public markets but yet had track records of earnings ! 
that could be used as a basis for coming up with this ten 
times or capitalized earnings evaluation, we used earnings. 


I used “we.” I am talking Jack Vogel at the moment, 


a 


COllectively. Tc the extent it had a public market of some 


kind, whether it was an over-the-counter security or a 
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Boe 


New York Stock Exchange security, we would uge the valuations 
ascribed to those shares on those exchanges. 

Q Was that the value of the stock times the number 
of shares? 

A Times the number of shares, right. 

Q Were there any companies that did not have 
reported earnings and were also not publicly traded, their 
stock was not publicly traded? 

A Yes. There were several companies that I 
personally looked at in terms of potential assets that had 
value. There were a number of companies the railroad owned 
in that respect. 

Q How did you value those? 

A Usually at the figure given -- I remember I 
got a number of them out of the proxy in connection with the 
formation of a new holding company, they had the list in 
there of principal railroad subsidiaries. They valued the. 
at net assets. A couple of them we knew from our files 
who at one time -- one, at least, was a potential -- we 
discussed the possibility of having conmercial paper for 
that particular issuer, so I had a background in their 
statements. That was the net assets -- in the case where 
there was no public markets or there was no -- eithec 


I couldn't get earnings out of one of these manuals I 
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mentioned, or {I would accept then in that case whatever 
management's estimate of their net assets were put in what 
I considered to be an important document. 

Q After Golanda, Sachs started buying the paper of 
Penn Central in the summer of 1968, did you thereafter 
perform any credit review of Penn Central? 

A Yes. 

Q What was the nature of that review? 

A On every issuer, we had, Mr. Maney, an ongoing 
review. As material would come in -- for example, the 
‘annual report as of the year ended 1968, as that came in 
there was a substantial write-up done by one of our analysts 
on that, and that I reviewed. From time to time as changes 
Came to my attention in terms of some of the assets that i 
was looking at, I would make an evaluation at that point. 

Q Before the initial sales of commercial Paper of 
Penn Central were commenced by Goldman, Sachs, did you uo 
anything else with respect to Penn Central other than the 
credit review? I believe you mentioned the yellow sheets. 

Aa Yes. 1 didn't personally do the yellow sheet, 
but we prepared a yellow sheet which covered this little 
mini-history of the firm -- rather of Penn Central, and then 
it was our practice to cut an exact replica -- when I say 


“cut,” I mean reproduce an exact replica of the financial 
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Statements of that particular issuer. We call those the 
white sheets. Those, that yellow sheet and those white 
Sheets, were distributed to purchasers of the commercial 
Paper of Penn Central or whatever issuer we happened to be 
Calking about. So that was done at that time in terms of 
Penn Central. 

Q bid you in connection with your ongoing credit 
review, review data that then went into the credit 
department? 

A In connection with the ongoing review? 

Q Yes. 


A Yes, sir. 


Did you consult the credit file. from time to time? 


Yes, I did. 
After July 1968? 
A Yes, I did. 
Q Was that true up through March 16, 1970? 
A Yes, sir. 
Q Did you, from time to time after July 1968, up to 
March 16, 1970, form an opinion as to the credit-worthiness 
of Penn Central? 


MR. STITT: I object to the phrase “from time to 


On an ongoing basis, have an opinion as to the 
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Credit-worthiness of Penn Central? 

A At no time did I have an opinion other than that 
Penn Central was credit-worthy. 

Q Did you have any doubt as to the credit-worthiness 
Of Penn Central? 

A Whether it be, Mr. Maney, Penn Central or any 
Other issuer, if there was ever the slightest doubt -- 

THE COURT: He is only asking you about Penn 

Central. 
_ THE WITNESS: Never had a doubt. 
Q Was that conclusion based upon a review of the 
Credit file as it existed at any. given time? 
A Yes, sir, 

MR. MANEY: Your Honor, at this time I will offer 
Exhibit A in evidence, up to March 16, 1970. As constructed 
it goes beyond that date. : 

THE COURT: Yes, Mr. Sitt? 

MR. STITT: Your Honor, just subject to the 
Objections which I made in the pretrial order which were 
basically relevance. 

THE COURT: What? 

MR. STITT: Basically relevance. 


THE COURT: Relevance? You challenge their 


credit rating? How can it be irrelevant when they produce 
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what they relied on? 

MR. STITT: Could I have the numbers of these 
documents to which my adversary refers? 

THE COURT: He as offering the whole file. 

MR. MANEY: A- --~ and then any number except 
those dated after March 16, 1970. Again with a notation 
it weala only be those items which we Specifically called 
to the Court's attention -- 

MR. STITT: All these B numbers 1 through 25, 
Mr. Maney, for example? 

MR. MANEY: It would not include A-3, A-4, 
A-5, A-6, A-7, any document that was received on or before 
March 16, 1970 inte the credit file is being offered. 

MR. STITT: That group, the only cbjection I 
would have would have been 10, because I thought it was 
Mis-described and was. not a document found in the 1969 
annual report. But it is a document in the file, regardless 
of what it is. I suppose it will be received. 

MR. MANEY: With the reservation of the date, 
i am offering A-1 through 376. 

THE COURT: He is raising an objection to A-10. 
What is A-10? 

BY MR. MANEY: 


would you look at Exhibit A-10? 


| 
| 
| 
| 
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Yes, sir. 


Will you tell the Court and Mr. Stitt what 


A A~10 is a balance sheet of Penn Central 
Transportation Company and consolidated subsidiaries and a 
balance sheet of Penn Central Transportation Company alone, 
non-consolidated. 

THE COURT: What's the objection to that? 
MR. STITT: I haje none now that the witness 


has given that testimony. Number 193, your Honor, Page 115 


of the pretrial order, our position is it is mis-described, 


but no objection to the document tendered, letter of 
November 7, 1969 from Mr. Fisher to Mr. Castle, regarding 
Penn Central securities matters. 

MR. MANEY: I am not sure I understand 
Mr. Stitt's objection. I am offering the document, not the 
description thereof in the pretrial order. 


THE COURT: ‘the objection is Overruled, if there 


MR. MANEY: Your Honor, at this time, the 
defendant would withdraw the proffer of any exhibits already 
received in evidence that have the prefix A. 

THE COURT: All right. «a is in. 


(Defendants' Exhibit A was received in evidence.) 
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THE COURT: Didn't A come in under Mr. Van Cleave 's 
testimony? 

MR. STITT: tie had the files in front of him, 
your Honor, and I don't know that they were received. 

THE COURT: He didn't offer them? 

MR. PIEL: Your Honor, each one of the documents 
in the credit file has also a separate number and reproduced 


copies bearing that number have been separately offered. 


Re 


THE COURT; - All right. A is in. 


MR. PIEL: Mr. Maney is withdrawing the ones 


meee eeeeen os 


previously designated A in order to avoid a duplication, 
but they are subnumbered in the file so the reference to them-- 
THE COURT: I think you still have to leave them : 
in because anybody reading the record would have to know the 
Specifi-~ document you are talking about. Leave them in. 
MR. PIEL: Thank you, we will do that: 
MR. STITT: Do I take it the entire file is 


going in, your Honor? 


THE COURT: The entire file through March 16, 


MR. MANEY: Your Honor, for the record, each of 


number with A-1, A-2, so that the document can be located 


that way as well. 


the documents in Exhibit A has been numbered in pencil by | 
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THE COURT: I understand. 
BY MR. MANEY: 
Q Mr. Vogel, could you please explain to the 
Court the varicus portions or subparts of Exhibit A, what 
they are? 

THE COURT: He doesn't have to do that. I am 
Only goingto look at any Specific exhibits or subexhibits 
that you want me to. I am not going to look at the file. 

Q Mr. Vogel, I ask you to look at A-249 and 24am 
and 250, these are just page references, your Honor. 

Mr. Vogel, calling your attention particularly 
to the two pages, one entitled “Major Penn Central Company 
Banks," I ask you what was the purpose of.that document, 
if you recall? 

A To put on the yellow sheet of Penn Central that 


we were developing, I am sure. 


Q I call your attention to the next page numberes 


A-250. Did you see this document when it was received? 
A I don't recall specifically seeing it. 
Q Do you recall seeing it at any time thereafter2 
A I am certain I did. I just don't recall -- 
Q Do you recall whether it had any credit Ssignifi- 
cance to you at that time? 


A Well, in every case we ask for a list of a 
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Company's -- every credit situation, a list of the company 's 
banks and bankers so that we have an indication of where 
that company is known to banks. In bank-type of 
accommodations, your Honor, if you have, say, balance at 

a bank for some period of time, normally speaking if that 
Company will comein and ask you for a loan, you don't have 


a legal commitment to do it, but you do have a sort of 


Moral obligation to give them at least favorable considecaniy 


or in depth consideration. So to the extent that the company | 
had a lot of banks, it certainly indicated to me, at least, 
that it had that potential call. 

Q Prom the end of July, 1968 through che balance 
of that year, do you have any recollection of any communi- 
Cation with anyone concerning Penn Central? 

A Not especially, no. 

Q From the beginning of 1969 into the summer of 
1969, do you have any recollection of any communication, 
conversation or event concerning Penn Central? | 

A Not any particular conversations, but events, 
yes. We had -- the year end reports came out, and so forth. 

Q Do you recall anything that was done with the 
year end report? 

A Yes. AS was customary, a review was written by 


one of our analysts on the -- was that the 1969 annual report 
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We are talking about? -- and sent to me. 

Q Do you recall anything else? 

I am talking about January, 1969 through the 
Summer of 1969, 

A In terms of contacts with railroad people? 
Not that I can recall. 

Q Mr. Vogel, would you look at the page in 
Exhibit A numbered A-217. It is identical to the document 
already received as F-49 in evidence. 

A I have it. 

Q Does that refresh your recollection as to any 
Communication or conversation that you had with respect to 
Penn Central with anyone -- 

A No, it does not. 

Q Mr. Vogel, I show you Exhibit B-19 for identifi- 
cation and ask if you can explain to the Court what that 
document is? 

MR. STITT: May we have that described by date? 

Q Entitled “Credit Agreement as of April 1, 1969," 
would you just tell us what it is? 

A It is a credit agreement between Penn Central 
Company and First National City Bank as agent for a group of 
banks. 


Q Zs that what is called a revolving credit 
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agreement? 

A I believe this is the revolving -- yes. 

Q What is the amount of the agreement? 

A This revolving credit agreement was for 
$300,000,000. 

Q Would you explain what you mean by the phrase 
“revolving credit agreement"? 

A A revolving credit is one where -~ there are 
USually two parts to it. One is what they term to be -- 
it is a contractual agreement between banks and a particular 


borrower. Usually there is a revolving part which is 


basically 90-day type of loans over a contracted period, say 


two or three years, or whatever. 

TRE COURT: With a limit on what can be out- 
Standing during the 90-day period? 

THE WITNESS: Up to the maximum of 300,000,000. 
your Honor, whatever the maximum of the revolving credit 
happens to be. During the term revolving period, they are 
permitted to borrow or pay down or borrow again up to the 
maximum of 300,000,000. 

THE COURT: All right. That's the first part. 
What's the other? 

THE WITNESS: The second aspect of the revolver 


is an ability to term out at the end of the “revolving 
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Period" -- “term out" meaning for some period of upwards of, 
Say, five years, whtever is outstanding at the termination 
of the revolving part, the bank can extend what is known as 
a term loan for five years, or banks will extend a term loan 
for five years, so at that point it becomes rather than a 
90-day note it becomes a five-year note, with appropriate 
amortization. 
Q Do you know whether the entire $300,000,u00 
Was available for borrowing under this revolving credit 
agreement, Exhibit B-19? 
THE COURT: When? 
At the time it was entered, as of April 1, 1504. 
MR. STITT: Can we fix the date of the witness’ 
knowledge of this agreement? 


A i knew of a $300,000,000 revolver having been 


negotiated. I did not know if there were any restructions 


On the amount that May be borrowed under it at that tine. 


I had not seen the revolving credit agreer at 


Did it have anything to do with commercial 


A There was a -- you m@an in terms of the credit 
evaluation of commercial paper? 


Q No, I am talking about any relationship between 
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commercial paper and the revolving credit ayreement. 


A ¥es, there was a $50,000,000 limitation in the 


Feolver, if you will, that could be used only to pay off 
maturing commercial paper if it couldn't be soid. 


Q Do you remember when you became aware of the 


existence of the revolving credit agreement? 


on Some time in the Spring of 15969. 

Q bid you receive a copy of tit agreement at that 
time? : 

A No, I did not. 

Q Did you thereafter receive a copy of the 
agreement? 

A Yes, I did, 

Q Were you aware of the terms of the revolving 


Credit avreement prior to receiving a copy? 


A Only in generulities, the amount, and so forth, 


and that it was a revolver. 


Q Mr. Vogel, I call your attention to the blue 


Sheet in Exhibit A which is numbered A-89. It is the 


Original of which a copy is already in evidence as F-22, 


dated September 3, 1969. 


A I have it. 
THE COURT: Are you otfering 5-19 in evidence? 
MR. MANEY: No, your lionor. 
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THE COURT: You are not? 
MR. MANEY: No, your Honor. 

Q Do you recall whether you received a copy of 
that blue sheet, Mr. Vogel, at or shortly after the date it 
bears, September 3rd? 

A I am certain I did. 


Did you in fact receive all blue sheets? 


Was that a matter of general procedure in 1969? 


Q 
A Yes, I did. 
Q 
A 


Yes, it was. We had a woman who was assigned 
the responsibility of taking all blue sheets relating to 
commercial paper issuers, putting them in an envelope and 
Sending them to me. 

Q That blue sheet, F-22 in evidence and also 
Page A-89, refers to a meeting scheduled for September 12th. 
Did that meeting take place? : 

A Yes, sir. 

Q Did you attend that meeting? 

Yes, I did. 

Did it take place On September 12th? 

Yes, sir. 

MR. STITT: Your Honor, the Plaintiff will 
Stipulate that the September l2tn meeting is the same 


meeting which is the subject of a blue sheet in evidence as 
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Exhibit F-7, but has a date of Septanber 19, 1969, a 


memorandum prepared by Nr. Vogel under that date. We will 
Stipulate that this should refer te the meeting of 
September 12th ana probably should have been dated 


$ September 12th rather than the 19th. 


MR. MANEY: I will stipulate thet it was a 

: meeting of September llth. 

ig MR. PIEL: You mean llth rather than 12th? 

» THE COURT: 11th? 

Ni MR. STITT: I agree, your Honor. 

- Q Mr. Vogel, do you see the blue sheet to which ; 

es Hr. Stitt referred, which is on the same page? | 
* A Yes, I do. | 
5 Q I believe it is numbered A-90 on your copy. 

’ a Yes, it is. 

" Q It is F-7. in evidence. _ Not looking at that : 
ie bluc sheet dated September 19th, do you recall that meeting? | 
a A ZI recall having a meeting in and around that 
~ period in the fall. Idon't recall much beyond that. | 
i Q Do you recall the subject -- any subjects that 
= were discussed? 

= A The only recollection I have is that we did have 

» a discussion on bank lines. 
5) 


Q Who is "we"? 
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A Well, O'Herron, John O*Herron, as I remember, 
it was the first time I met him, at least, at Goldman, 
Sachs. O'Herron and I believe Bob Wilson was there. I 


Can't remember who else. 


—_-— 


(@) Do you remember what was said on the subject of 


bank lines? 


A The only thing that I can recall specifically is | 
that there was a discussion Of a lot of little banks in | 
Connectimwith the bank lines, and that O‘Herron was not 
enamored with the idea of approaching these iittle banks. 

Q What do you mean by a lot of little banks? 

A Within the context of getting additional credit | 
lines, he would have to have at that time, as I remember, 
he would have to have contacted some of his smaller banks 
and corral a lot of additional lines from a lot of small 


{ 
banks requiring a lot of effort and time, where he could | 


go to the First National City Bank and get $50,000,000 like 


that, assuming your credit is al} right, but to go to a lot 


of little banks takes a lot of negotiations. I am not 


Saying you can't get it, but you have to talk to a lot of 
people before it gets rounded out. 
Q There is a reference to lending limits? 


A Yes, exactly. 


Q Do you have any recollection of anything else 
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discussed at that mecting? 

A Not particularly, no. 

Q Mr. Vogel, would you look at the blue sheet, 
F-7, marked also A-90, and I call your ieeieasin to the last 
sentence on that blue sheet, “John," referring to O'Herron, 
“also pointed out that the company will be in a very tight 
cash position in the first quarter of 1970 and asked if we 
could put out as much paper as possible in April or longer." 

Do you recall the substance of that sentence 

being discussed at the meeting? 


A I don't have a total recollecticn of 4£t, nox 


Do you have any recollection of it? 


Q 
A No, I can't say that I do. 
Q 


‘I show you Exhibit AM-2 for identification and 
ask if you can identify that volume? 
THE COURT: I suggest we have a short’ recess. 
(Recess.) 
MR. STITT: With the permission of my adversary -- 
THE COURT: Wait. What about this AM-2? Are 
you still playing with that? 
MR. MANEY : Yes, your Honor. Mr. Stitt wanted 
to correct an earlier reference on the record. 
MR. STITT: In my rebuttal to Mr. Piel, I meant 


to refer to Mr. Bevan's testimony at 109 to 110 and not to 
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143 to 144, as I had. 
BY MR. MANEY: 

Q Do you have AM-2 in front of you? 

A Yes, I do. 

Q Is that the 1968 annual edition of Moody ‘s 
Transportation Manual? 

A That's correct. 

Q When was that received by Goldman, Sachs? 

A Some time in the fall of '69 -- 68, excuse me. 


Q Was that used by you as a reference work from 


the fall of '68 to the fall of "69? 


A Yes, sir. 
Q Was it used by you in your ongoing review of the 
Penn Central? 
A Yes. 
Q And its component corporations? 
Yes, 
MR. MANEY: I offer AM-2 in evidence. 
THE COURT: Same objection, same ruling. 
(Cefendants' Exhibit AM-2 was received in 
evidence.) 
Q Mr. Vogel, I show you AM-3 for identification 
and ask you if that is the 1969 annual edition of Moody's 


Transportation Manual? 
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Yes, it is. 


Was that received by Goldman, Sachs in the fall 


Yes, sir. 

Was it used by you in your ongoing credit review 
of Penn Central time the fall of 1969 to at least March 16, 
1970? 
| A Yes, sir. 

MR. MANEY: Offer AM-3 in evidence, your Honor. 


THE COURT: Same objection, same raling. 


(Defendants' Exhibit AM-3 was received in 


evidence.) 

Q Mr. Vogel, you were talking about a meeting on 
September lith, Do you recall the next event after that 
meeting of September llth related to Penn Central in which 
you were involved? : 

A We had another meeting later on in the year in 
which I was involved. 

THE COURT: With whom? 

THE WITNESS: With people from Penn Central. 

THE COURT: When? 

THE WITNESS: It was in, I believe, December, 
your lionor. 


THE COURT: Do you have a document which will 
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refresh the witness’ recollection as to the exact date? 

A Mr. Vogel, if you would look at the blue sheets, 
find the blue sheet dated September 19th, which is F-7, 
calling your attention to the meetiny recorded in the blue 
sheet dated September 19th, F-7 in evidence, I ask you if 
by reference to the blue sheets you can detect the next 


event that had any involvement -- in which you had any 


TL <a snes nthe anastesaseaenesee 


involvement thereafter? 

A Shortly after that meeting, I got a phone call 
from an officer of the First National City Bank who had 
Some concerns about whether or not we were going to be 
able to market Penn Central's commercial paper, and he had 


heard, a competitor of ours had told him that he didn't think 


| 
| 
| 
' 
i 
| 
x 
| 


we were going to be able to do the job, apparently, and 
Since they were the leading bank in the revolving kids. 
they were concerned about that, and in fact he even 
suggested tr@y might increase the revolver to take care of 
any potential. 

Q Increase the what? 

A They might: increase the revolving credit to take 
care of any run-off in paper. 

THE COURT: Wait. 


“THE WITNESS: That was my understanding. 


What was the date of that call? 
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A Tt was shortly after -- there is a blue sheet 
here which I wrote. 
THE COURT: I thought you were talking about a 


meeting held on September 19th. 


MR. MANEY: The blue sheet is dated September sae 


your Honor. Mr. Stitt stipulated that the meeting -- 

THE COURT: You are not going to ask the witness 
any questions about what happened at that meeting on 
September 19th? 

MR. MANEY: I asked him if he recalled the 
‘meeting and he said he did not. 

THE COURT: Then I asked you to show him a 
document which might recall the meeting to him, and you 
referred to this blue sheet. Now I am asking you, are you 
going to ask him any questions about this meeting or are 
we going past September 19th? é 

MR. MANEY: We are going past September 19th, 
your Honor. 

THE COURT: All right. 

Q You were referring to a conversation with an 
officer of the First National City Bank? 
A Yes, sir. 
What was his name? 


Patrick Bowditch. 
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Q Are you referring to a blue sheet to refresh 
your recollection as to the date? 
A Yes, sir. 
Q What's the recollection of that blue sheet? 
A October 3, 1969. 


Q Is that numbered A-84? 


Q Going back to the meeting of September lith in 


| 
| 
A A-84, yes, sir. | 
| 
| 


the blue sheet of September 19th -- 

THE COURT: Mr. Maney, you've got me lost. You've 
got me up at October 3rd. Where are you taking me from 
there? | 

I gather thae this document reflects the 
conversation with Bowditch? 

THE WITNESS: Yes, sir, it does. 

Q Did that document with Mr. Bowditch have any 
credit anid to you? 

A A great deal of credit Significance to me. Tt 
certainly reinforced my opinion when an officer of the 
leading bank in a revolving credit tells me that he agrees 
with me that the credit is fine and there is a possibility 
they might increase the revolver because of octane we 
may be having in terms of Marketing the paper. I just 


think that was an enormous calculation in terms of. our 
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eu 
attitude towards Penn Central. 


Q I show you a document already received as 
A-187, part of Exhibit A, an article from the Wall Strect 
Journal relating to the passing of a dividend. Do you 
recall whether you became aware of the substance of that 
article at or shortly after the date of that article? 

A If you 'mean that they cut their dividend, yes. 

They eliminated the quarterly dividend? 

Yes. 

Did that have any credit significance to you? 

It certainly indicated to me that the management 
of the company was taking steps to conserve their cash, 
which I thought was a very positive move... 

Q I believe you earlier referred to a meeting that. 
you had in December, is that right? 

A in December, yes, sir. 


Q Was that the next event in which you were 


involved in any way relating to Penn Central? 


A That's the only one that I recall at this point 
in time, yes, sir. 

Q Would consulting vour blue sheets refresh your 
recollection as to whether anything happened after your 
conversation with Mr. RPowditch -- 


A The only other thing that I can remember during 
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that period was that there was a name change which was 
finalized on, I believe, October lst, and some of the 
documents relating to that name change I remember getting 
personally. So that event I do recall. As a matter of 
fact, it was sort of confusing. They changed -- for 
example, your Honor, it started out as Penn Central -- 
THE COURT: We have been through it, Mr. Vogel. 
Q Mr. Vogel, when was the meeting about which 


you just spoke earlier? When did the meeting take place? 


A There was one in, I believe, December. 
Q When in December? ae 
A I don't recall exactly. Some time in the early 


part cf December. 
Q Would reference to your blue sheets help you 
in establishing the date of the meeting? 
A Yes, sir.. 
Q Please do so. 


THE COURT: Can you tell him what page to look 


for? 
Q A-79. 
A December 9th. 


MR. MANEY: The blue shect, your Honor, is 


presently in as F-9, 


MR. STITT: Correct. 
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Q Without looking at that blue sheet, can you tell 
us as best you can recall what took place at that meeting? 
TUE COURT: What's that date again, please? 
MR. MANEY: December 9th, your Honor, 1969. 
A I don't recall anything specific other than 
there was a brief discussion about bank lines. 
Q Would you look at A-79, which is also F-9, and 
read it and see if that refreshes your recollection? 
(Pause. ) 
A Not other than what is recorded here in the 


blue sheet. 


Q Mr. Vogel, do you recall at the September meetiny ' 


Mr. O'Herron making reference to a public: financing that wes 
contemplated? 
A Oh, yes. There was talk about a public financin,: 
Q Did that financing ever take place? : 
Yes, it cid, 
When did that take place? 
In Decemrer. 
Mr. Vogel, would you look at Exhibit A-12? 
I have it. 
Tell the Court what it is. 
That is a prospectus covering the $50,0-0,000 


Pennsylvania Company sinking fund debenture issue, due in 
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Do you know whether that offering was sold? 
Yes, it was. 

Q Did that document have any credit significance 
to you? 

A Yes. As a matter of fact, I used this document 
quite extensively because it was the first one that I had 
Seen with the Pennsylvania Company described in such great 
detail. 


Q I call your attention particularly to Page 7 of 


that document. Is that part of the detail you were referring 


£0? 

A Yes, sir. 

Q This being a list of companies in which 
Ponnsyvania Company had investments? 

A That's correct. 

Q With a market or estimated value as of the date 
of the circular of $922,000,000? 

A Yes, sir, and I used these companies in calcu- 
lating what I termed to be usable assets, assets that could 
be used to be either pledged, sold, or maybe even as in this 
case it was part of their North Western stock was -- these 
debentures were convertible into Norfolk & Western Réilroad 


Company stock. So some of these assets here I looked to as 
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part of what I considered to be usable assets, if the 
railroad needed to use them to raise money. 

Q Were these assets unencumbered? 

A Some where and some were not. 

Q Does that circular indicate the extent of the © 
encumbrance? 

A I believe it did. 
Mr. Vogel, would you look Page A-13. 
I have it. 

Q A-13 consists of two pages. Could you explain 
to the Court what those pages are? 

A Yes. It is a list of the banks that were 
extending combinations in one form or another to Penn 
Central -- the banks that were in the $300,000,000 revolving 
credit, the banks that were in the $50,000 Euro 
revolving credit and those banks that were involved in the 
Standby lines cf credit to back up commerciai paper, not 
related to the revolving credit and some Culculations as to 
the possible legal limits of the Maior banks. 

Q This was prepared from decuments such as the 


revolving credit agreements? 


La Revolving credits, Euro revolver, and so forth, 


yes, and the list of standby unsecured lines of credit, the 


Standby for credit, back-up comuercial paper. 
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Q When you say Standby lines of credit, what are 
you referring to? 

A These are lines of credit whose specific purpose 
is to be drawn down only to repay maturing commercial paper 
that can't be sola. 


Q Where is that reflected on A-13? 


A I believe it is in the column labeled, “Lines, 
$50,000,000." 

Q Does that column include the First National 
Bank of Chicago? 

A Yes, it does. 5,000,000. 

Q What was the nature of these lines, the nature 
of the commitment? 


A These were basically Standby lines to -- solely 


to be drawn down for the payment of maturing commercial 


Paper that couldn't be sold. It was stxictly unsecured 
lines. iy understanding was that should the hanks that are 
extending these lines elect not to honor then, they certainly 
had that option. 
Q To your knowledge, were these standby lines 

eventually all drawn down? 

A The bulk of them were, yes. I believe there was 
a couple of out-of-town banks and non-New York City banks 


that were not drawn down. Incidentally, I don't know whether 
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I mentioned it or not, but there is a notation which 
undoubtedly was put on jater than this was prepared, ove 
On by someone, covering the $50,000,000 bridge loan, which 
was negotiated around the early part of 1970 as a bridge 
to the financing that was coming up or contemplated. 

Q Do you remember when the next event was with 
which you had any contact relating to Penn Central after 
the meeting of December 9th? 

A Direct contact with Penn Central? 

Q No. Contact with anyone or communication with 
anyone relating to Penn Central. 

Q I know in early February we -- there were 
méetings vith Penn Central to which I was. not e party, but 
but certainly kept abreastof what took Place at those 
Meetings, | 

Some time in February they announced their year- 
end earnings, I believe. 

Q Do you remember when you first became aware of 
the year-end earnings? 

A I don't know the specific date, but I do know 
that Bob Wilson came over to me this day and said to me, 
"Jack, I just" -- words to this effect, your Honor. I don't 
remember the specific words, but, "They are announcing a 


Wette-ott of some $125,000,000, and therefore, what does 
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that mean to you? Is that something we should be concerned 
about?" 

I told him that, no, it didn't represent any 
Cash drain on the Penn Central, that all it represented was 
a write-off of obsolete facilities, which was very customary 
With a company with a net worth of $3,000,000,000 it was 
really nothing. 


Q Do you recall what was the next event -- you 


’ 
| 
| 
| 
| 


Said richt after Mr. Wilson told you they just announced -- 
A I believe so, because he came right to my desk | 
and I remember the circumstances. | 
Q Mr. Vogel, would you look at the blue sheet, 
A-71, which is also in evidence as F-2. 
Do you have that blue sheet dated February 5, 
Yes, sir. : 
Do you recall receiving a copy of this blue 
sheet? 
A Yes, sir. 
Q Do you recall whether you discussed the substance 
of it with Mr. Wilson before you received the blue sheet? 
A I don't recall specifically, but normally if it 
was anything as important as this, he would. 


Q Did you, after becoming aware of the information 
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on this blue sheet, have a conversation with anyone else 
besides Mr. Wilson? 

A Right about that same time I had a conversation 
with a gentleman from National Credit Office. 

Q What was his name? 

A Alan Rogers. 

.Q Who is or was Alan Rogers? 

A Alan Rogers was a senior analyst and a senior 
man in the National Credit Office Division that rated 
cammercial paper. i had known Alan for not only all the 
years at Goldman, Sachs, but prior to thut when I was with 
the Grace National Bank. He is a very fine gentleman. 

Q Under what circumstances had you known Alan 
Rogers? 

A Both in terms of commerc:4l paper and even prior 
to that when I was with the ba. ., my boss at that time 
regarded him as somewhat of an expert on finance companies, 
and I remember one day, for example, we went over to visit 
with Alan to talk about some finance companies my boss was 
thinking about extending a line of credit to. 

Q Incidentally, is Mr. Rogers still iving? 


No, he pagsed away. 


A 
Q Do you know whan? 
A 


I really don't know. I know he had a debilitatin 
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kind of disease, where because he was so valuable they 
allowed him to operate out of his home, but I don't know 


exactly when -- I think it was '71 or ‘72, somewhere in 


there. 
Q In earl» 1970, was he operatingout of his home? 
A Yes, sir. 
ai) During the course of your years of association 


with Mr. Rogers, had you formed any opinion as to his 
qualifications and competence as a credit analyst? 

A Mr. Rogers was qualified and competent when 
I was a baby in credit analysis. There is no question about 
it, he is one of the finest men I have ever met. 

Q Do you know whethe the had the. authorit, in 


February of 1970 to confer a rating on a commercial paper 


issuer? 
A Confer a rating? : 
Q Yes. 
A I presume he had, I don't know specifically. 
Q You said you had a conversation with tc. Rogers. 


Do you remember that conversation? 
A Not independently, no. 
Independently of what? 


Q 
Q The blue sheet. 
Q 


Is there 2 blue sheet on the conversation? 


oe 
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Yes, sir. 

Do you have a copy of it in front of you? 

Yes, sir. 

Is that A-71? 

My copy says A-75. 

MR. MANEY: Which is also in evidence: as Fe], 
your Honor. 

MR. STITT: Correct. 

Q Would you read that blue sheet, Mr. -Vogel, and 
see if that refreshes your recoliection as to the conver- 
sation? 

A Not other than what is recorded here in the 
blue sheet. 

Q Z am asking you, do you remember the conversation. 


A Yes, I remember having a conversation. 


ee ey oe 


Q Do you remember any of the subject matter of the 
conversation? 

A Other than what is recorded here in the blue 
sheet -- 

Q I am asking you if you remember the conversation, 
the substance of the conversation. 

A The substance of the conversaticn? 

Q Yes. 


A Basically, I remember that we had this discussion 
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as I have recorded in the blue shect. The substance was 
the earnings of -- that were announced that day of Penn 
Central and my reaction to them 

MR. STITT: If your Honor please, I believe the 
witness has testified twice now that his recollection of 
this conference is solely as recorded in this blue sheet. 


THE COURT: That's what he said. 
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MR. MANEY: I wasn't clear that that was 
established, your Honor. | 
Q Prior to the conversation with Mr. Rogers on | 
February 5th, were you aware whether NCO had formed any 
Opinion as to the credit-worthiness of Penn Central? | 
A Opinions? : 
Q Yes. 
A Well, one that obviously they were rating it | 


| 


a prime name, but I believe there is in the file a memorandum: 
| 


prime, which indicated that they continued to feel it was 


issued by National Credit Office in the fall of 1969 which 
Stated that they were quite confident at that time that 
Penn Central had sufficient assets to meet its obligations. 


Q Is that memorandum in the credit file? 


Q Could you locate it for us? I suggest you look 


A It certainly is. | 
{ 
for A-163. ai 
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(Pause .) 

Q With the Court's permission, would you read the 
last paragraph of that document, Mr. Vogel? 

A Yes, sir. It says, "From this office point of 
view, the commercial paper standing of this company is not 
affected because of the readily available assets of the 
subject if the need arose.“ 


MR. STITT: May we have the date? 


THE WITNESS: The date on this is October 28, 


Q Is this a report dealing with the nine month 
earnings? 

A Yes, sir, it is. 

Q Do ine alee whether Mr. Rogers participated in 
any way in the approval of that release, A-163? 


A I can't believe that this would have gone out 


without his or some other senior man's approval. 


Q Would that have been an independent judgment 
of Mr. Rogers? 
MR. STITT: I object to the form of that -- 
withdrawn. | 
TRE COURT: Sustained. Sustained. 
2. Do you know whether in February, 1970 Mr. Rogers 


had any source of information available to him besides 
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Goldman, Sachs? 

A Yes, sir. 

Q How did you know that? 

A Common knowledge. Alan had contacts in every 
bank in the city, close contacts. 

Q Did NCO have any contacts with issuers? 

A I am certain they had contacts with the issuers, 
yes, sir. 

MR. STITT: If your Honor please, I believe this 
testimony is speculative, unless this witness has personal 
Knowledge of what these contacts were with regard to Penn 
Central. 

THE COURT: I agree. 

THE WITNESS: Did you want me to elaborate, 
your honor? 

THE COURT: Oh, no. 


Q Did your conversation with Mr. Rogers on 


j 
February 5th have any credit significance that you can recall} 


A None that I can recall. | 

Q Mc. Vogel, did you attend a luncheon meeting wii} 
officers of Penn Central on February 6, 1970? 

A No, I didn't. 

Q I call your atteriion te the blue sheet marked 


A-69; it is in evidence as F-3. It is also iz evidence as 


F-3, I should say. 
MR. STITT: Correct. 


A-69, dated February 6, 1970, two-page blue 


Yes, I have it. 
Did you receive a copy of that blue sheet on or 
about February 6th? 
A Yes, I did. 
Q After reviewing and reading the blue sheet, do 
you recall whether you did anything? 
A Yes, sir. 


Q What did you do? 
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A There were some very important materials 
developed in that meeting, and I reviewed that material in 
connection with what I considered to be the railroad's 
ability to finance its upcoming obligations, and cnen 
concluded on the basis of that review that the railroad 


continued to be a credit-worthy railroad. 


Q What specifically did you review to reach that 


A On a continuing basis, right from the day one, so 
to speak, this was a railroad that had no -- the combined 
railroad had no real track record to speak of in terms of 


its railroad operations. It had an enormous balance shect, 


' 
i) 
| 
| 
4 
{ 
H 
} 

conclusion? | 
| 
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$6,000,000,000. It had enormous assets, assets that in my 
Opinion were valuable. So that if it took time for the 
“merger” to jell and the economies everyone expected at the 
time it was done -- if it took time for those economies to 
develop, the yhad assets or Staying power, as the economists 
Say, your Honor, they could use to pledge or borrow against-- 
or even in the case of <- amply demonstrated just a short 
time ago from the date of that memo, prior to that in terms 
of the Pennsylvania Company debenture, they used their 
Norfolk & Western stock as convertible or that one. 
“ae these, in viewing the sum of these assets 

On the basis of the information I had received in the blue 
Sheet, I concluded that there was still more than ample 
assets to cover any financial requirements they may have. 

MR. STITT: Your Honor, I believe the question 
Called for what he did. It may be that in the last part 
of that answer we finally got it, but I would make an 
objection. 

THE COURT: Overruled. 

Is this a good time to Suspend, Mr. Maney? 

MR. MANEY: Fine, your Honor. 

THE COURT: 2:00 o'clock. 


(Court adjourned.) 
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2 ‘ AFTERNOON SESSION 

, (2:00 p.m.) 

4 Jac. VOGEL, resumed. 

5 THE COURT: Go ahead. 

6 CONTINUED DIRECT EXAMINATION 

7 1 by MR. MANEY: 

’ : Q Mr. Vogel, I think at the luncheon recess you 

? had before you the blue sheet of February 6th, A-69, also ; 

10 || Exhibit F-3? : - 
F CF A. I have the A-69 e:hibit. 

sd Q I call your attention to the sentence ai he a 

13 very bottom of that page running over to the second page, i 

2g “Both Dave Bevan and John %'Herron reSponded to our ideas : 

es by saying they did not feel they could get $100,000,000 : 

in bank lines at this time." | 

" Do you recall whether you had any understanding | 

“ at the time that you read that sentence of what that state- 

” ment meant to you? 

26 MR. STITT: I object to the form of the question 

21 


THE COURT: Qverruled. 


A Yes. It was my understanding at that time that 


this was a temporary situation brought on by the tight maney 


Market at the banks and that they were just saying that at 


this point in time the banks were unwilling for tight money 


‘ | ) 
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Leasons tO grant them additional lines. 
Q Did that have any credit significance to you? 
A None whatsoever. 

THE COURT: If money became due, where were they 
going to get the cash frum? 

THE WITNESS: Well, your Honor, I think it's in 
terms of a -- a bank line is a forward commitment and it 
may be exercised at some point of time when the bank's own 
ability to make loans is complicated. I think most banks 
would much rather in this kind of money market make a loan 
to a company where they know they have a definite pay-out 
period and we're going to make our loan today and we know 
where our funds are coming from and so forth, so to that 
extent I see as far as that's concerned, there was nothing 
in that of a “credit significance." 

THE COURT: All xight. 

Q Di. Penn Central in your opinion have the 
capacity to borrow on February 6, 1970? 

MR. STITT: I object to the form of the 

question. 


THE COURT: Ox -rruled. 


A Yes, sir. As a matter of fact, it was only a 


Short time later that they arranged the swing lines -- or 


rather the hridge loan. 
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2 | MR. STITT: Is this referring to the Penn 
3 | Central Transporation Company, the Pennsylvania Company or 
: 4 the Pena Centrai Company? 
5 THE WITNESS: In the case of the bridge loan it 
3 || was the Pennsylvania Company which was making the money 
7 available to the railroad. 
o. a’. Part of the Penn Central Company and consolidated 
9. subsidiaries? 
10 A tt is an unconsolidated -- not a consolidated, 
11 but a wholly-owned subsidiary of the Penn Central | 
7 1 Transportation Company. | 
: 13 Q Mz. Vogel, could you read over the blue sheet a 
14 of February 6th, A-69. L 
ts) MR. SITT: 687 | 
16 MR. MANEY: Yes. A-69 and it is aiso F-3. | 
17 Q I believe your prior testimony was it had a lot | Be 
a 18 of important information. Could you identify some of that | 
19 important information? | ; 
: A Yes. They were talking about -~ something that | * 
2} | was very positive, they were talking about cost reductions | 7 
2 in terms of their earnings for the coming year, they were 
i 23 talking about how they planned on meeting their capital yo 
| requirements for 1970, they talked about the -= an 
25 operating loss in the railroad. As a matter of fact, it : : ; 
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looked like they were talking about an improvement in that 
the consolidated profits were going to be increased from the 
previous year to something like 25,000,000, all of which I 
thought was important. They talked about doing their 
upcoming financing’ which was a very positive ‘indication of 
their attempting to meet their upcoming cash requirements. 
Q Did you, after reading the blue sheet of 
February 6th, A-69, have any doubt as to the credit- 
worthiness of Penn Central? 
A Absolutely none. 
Q Mr. Vogel, would you look at the next blue sheet, | 
which I think in order is the second page of A-69, with a 
date of February 12th? 
MR. STITT: Also F-4, 
Also F=4. A-70, F-4. 
Is that not part of the same? 
THE COURT: I have it. 
MR. MANEY: You have it, your Honor? 
All right. 
Did you read that blue sheet? 


A I am certain I did. 


Q Was there anything in thatblue sheet that had 


credit significance to you? 


A Yes. There was an indication that they were 
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2 finalizing their bridge loan. 
3 Q Could you identify where that appears? 
4 A It says, “John told me he has heard from a 
5 number of the banks and they have alzeady obtained 35 out ( 
° of 50,000,000 increases along the lines that we are asking | 
\ for." | 
° Q Is there anything else in that blue sheet that 
3 had credit significance to you? | 
” A No. Except that they were able to buy back 
ul 10,000,000 in notes without any problem. | 
12 Q What significance did that have to you? 
" A That the railroad had cash or access to cash ! 
” to be able to buy back note. ; 
5 Q Is there anything else in that blue sheet that 
16 had credit significance to you? : 
N A No. , ; 
ig Q Would you look at the next blue sheet, which is | 
Wo An@B,. t bekiers. Boley dead February 12, 1970, by | 
20 Mr. Tripi. | | 
_ Did you read that blue sheet, Mr. Vogel? 
- | A Yes, sir. I am certain I did, 
» Q Is there anything in that blue sheet that had 
a credit significance to you? 
rs) 


A Only it mentions that they were buying commercial 
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paper through us. The figure $60,000,000 is just an 
indication that they had cash available at that time to 
actually invest. 

Q Is there anything else in that blue sheet that had 
credit significance to you? 

A Not especially, no. 

THE COURT: You mean this was a buy-back of 
60,000,000? 

THE WITNESS: No, I think it was just a straight 
investment, your Honor, a sale of commercial paper to the 
railroad. 

Q Is that commercial paper of issuers other than 
Penn Central? 
A Yes. 

THE COURT: I don't understand that. Why 
didn't they buy back their own stuff? 

THE WITNESS: Why did they buy it? 

THE COURT: Why didn't they buy back their out- 
standing commercial paper rather than invest it in others, 
do you know? 

MR. MANEY: I don't know that this witness will 
be able to cover that, your Honor. 

THE COURT: All right. 


MR. STITT: Your Honor, maybe he could answer it 
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2 to the best of his ability. Why don't we give him a chance? 
3 Q Do you know, Mr. Vogel? 
4 A The suggestion I would make is that -- 


5 THE COURT: Wait. You are guessing. Go ahead, 

6 next question. 

7 Q Would you look we the next blue sheet, Mr. Vogel. 

; . I believe it would be the one dated February 26th, which is 

, F-13 and it would also be A-67. 

0 Is there anything in that blue sheet that had 

ul credit significance to you? 
A No, sir. : 
Q Would you look at the next blue sheet, which I 

ig believe is A-64, also F-10. It is a blue- sheet dated 

15 


l 

| 

| 

! 
aR 
‘ 
March 5, 1970 by Mr. Van Cleave. | 
Did you read that blue sheet, Mr. Vogel? | 

A Yes, sir.. : | 

Q ‘Zs there anything in that blue sheet that had | 
credit significance to you? > lt 
A Yes. That they finalized the bridge loan, | 
$50,000,000, and it was with the Chemical Bank as lead bank. | 
Q Ts there anything else in that blue sheet that ha 


credit significance to you? 


A Not especially, no. 


Q The next blue sheet is dated March 17th. 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURT HOUSE. 


Fy 
A 


699a 
Vogel-direct 


2 A No, none. 


3 Q No, I said and the next blue sheet is dated 


March 17th. 


5 A No, I’m sorry. 


6 Q Do you recall whether anything else came to your 


attention prior to March 16th with respect to Penn Central 


that had any credit significance to you? 


A Not, that I czn recall. 


10 THE COURT: When you use the word bridge loar 


ll what do you mean? 


PO ee 


2 THE WITNESS: This was a loan that was being , 3 
13 | established to bridge the possible financing that was | 
14 | up:oming. It was a loan made by the banks to the Pennsylvania 
15 | Company to enable them to get some of the financing proceeds : 
16 | ahead of the financing, should they need it. | 
7 | THE COURT: Means nothing to me. : ; 
18 THE WITNESS: Your Honor, if you are scheduled 

19 to take down a financing, let's say, in April you would 

sae like to have some portion of the financing in February. 
<h You arrange a bridge loan and that bridge loan is intended 

bed to cover that intcrim period between the February bridge 

3B loan and the take-down of a more final financing in April. 

2 That's what a bridge loan is. 

2 


Q Mr. Vogel, I call your attention again to the 


00a ody 
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2 blue shest of February €th, F-3, and to the language in 


3 approximately the middle of that first page. 


4 A Excuse me. We are at the February 6th blue 


sheet? 


6 Q The February 6th blue sheet in the middle of the 


second paragraph, discussing a $100,000,000 long-term 


financing. 


it says, “The timing on doing this $100,000,000 


10 of Penn Central Company debt was not clear cther than the ; 
ll fact that they were going to get started on it in the near | 
future. In the interim they hoped to set up $30,000,000 I 
\ lines which will be used to carry them over until they do the! 
wis 14 $100,000,000 bond deal." | : 
i, 15 Was that bone deal eventually a proposed | 
‘ 16 s€fering of Pennsylvania Company? 
iF A Yes, sir. i 
18 Q And was the bridge loan the $50,600,000 of | 
19 dines to carry them over until the bond offering could be ) 
made by the Pennsylvania Company? { 
21 A Yes, sir. That was the bridge loan. 
2 THE COURT: All sight. 
2 Q I show you Exhibit AM-4 for identification and 
2 ask if you can identify what that document is. 
. é 


A This is a March 6, 1970 Moody's Transportation -- 
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& the biweekly updates published by Moody's in connection with 

3 the Moody's Transportation Manuals. 

4 Q Is this something you received on or shortly 

5 after March 6th? 
, 6 A Yes. 

7 Q What use was this particular page of that 

8 biweekly update, Page 1774? 

9 A It had the year end numbers for Pittsburgh 

10 and Lake Erie Railroad. It's one of the assets that I had 

ll been looking at for some time. * 
12 Q By “numbers," you mean the results of operations? 
13 A Yes. 

14 Q For the Pittsburgh and Lake Erie? : 
15 A That's right. 

16 Q Is that a subsidiary of Penn Central 

7 Transportation Company? f 
18 A Yes, sir, it is. 
19 MR. MANEY: I offer AM-4 in evidence, your Honor. 
20 MR. STITT: No objection, your Honor. 
21 THE COURT: All right. 
22 (Defendants' Exhibit AM-4 received in evidence.) 
2 Q Mr. Vogel, on “ shortly before March 16, 1970, 
2A did you have an opinion as to the credit-worthiness of 
3 


Penn Central Transportation Company? 
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Yes, I did. 
What was that opinion? 
That it was credit-worthy. 
Cn what was that opinion based? 
Based on my review up to that date. 
Review of what? 
Of the credit files and the statisical manuals, 
all of the information that was available to me. 
Q What did you see in that review that led you to 
that opinion? 


A I think I have mentioned this before. What I 


tried to do, particularly in this connection, was to establish 


various what I considered to be valuable assets that were 
available to the railroad. If in fact their earnings didn't 
produce enough cash to meet, from the earnings point of view, 
their cash requirements, they could take these assets and 
Pledge them or sell them oa even make them convertible into 
another security in lieu of getting cash from operations 
and I thought chat there was more than ample assets to cover 
their anticipated needs as I knew them. 

Q Did you take into account the debt of Penn 
Central? 

A Oh, yes. I tried to take into account the debt 


of Pennsylvania Company, which was an important part of this 
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concept of usable assets. I took into account the amount 
that was outstanding under the revolving credit. I took 
into account the amount thatwas outstanding under our 
commercial paper. There was a Euro-dollar loan, 
I tried to deduct all debt as I knew it from 
“these usable assets" to come up with what I considered to 
be a cushion, so to Speak. 
Q Could you identify some of these usable assets 
for us? 
A Yes, sir. 
Q Please do so. 
A Well, shall I do it by company? In the 
transportation company, for example, we had, among other 
things, accounts receivable, I believe, that ran upward of 


300,000,¢ accounts receivable, They owned a substantial 


Portion of the Pittsburgh and Lake Erie Railroad. They had 


@ number of -- 
Q How did you value the Pittsburgh and Lake Erie? 
MR. STITT: May we have a point of time fixed? 
MR. MANEY: I believe we are referring to just 
prior to March 16, 1970. 
MR. STITT: Thank you. 
How did I value the Pittsburgh and Lake Erie? 


Yes. 
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A There was no public markets in that security 
and I valued that on the basis of an average of three years 
operating earnings times ten, which would produce, say, 
double your money in ten years, so to speak. It’s a ten- 
year price-earnings evaluation. 


Q Were there any other assets in Penn Centra: 


Transportation? 


A Yes. There was two of the -- I think Penndel 
Company is one that comes to mind. Penndel I estimated a 
potential aan value of approximately $50,000,000. There 
was another railroad, Ft. Wayne, I believe, I can't renember 
the whole name, but I had tha same thing there. 

Q Ii that Pittsburgh, Ft. Wayne.& Chicago Railway? 

A Yes, I believe that's the one. And then there 
was a three-- 

Q How did you value that? 

A It was an estimate of mine on loan values. Both 
of these companies were unencumbered and I figured they 
could get at least $50,000,000 should they want to raise the 
money . 

Q Is that for both or each? 

A Each. 

Q Were there any other assets you considered 


usable? 
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A There was a number of smaller companies. 

There was a coal company, Clearfield, I believe it was, 
bituminous coal. There were a number of companies that 
were all mentioned in this proxy that was in the middle of 
1969 which came to my attention. 

Q Would that proxy refresh your recollection as 
to their identity? 

A Yes, sir. 

Q Can you find it in the credit file, Exhibit A? 

A Yes, sir. Yes, sir, it's on Page 15. 

Q That's of a proxy statement which is marked 
as A-17? 

A A-17, that's correct. I used. -- where I 
couldn't find in one of the statistical manuals a track 
record of earnings so I could make this evaluation of non- 
public securities, in this instance there were a few 
companies like American Contract which I just accepted the 
becember 31, '68 net asse. value which was indicated in 
this proxy statement, as well és the Manor ‘Real Estate 
Company, which had, I believe, it's a $27,000,000 net 
asset value and to the -- and the Clearfield Coals, Clearficid 
Bituminous Coal Corp., which had a 60 and I believe 


Dispatch Shops -- a couple of these we knew about, the 


Dispatch Shop and the Manor Real Estate from previous 
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2 discussions with the railroad. 

é Q | Those were just net assct values? 

4 A Right. Then this Merchants Dispatch 

5 Transportation Corporation, there was a full-blowr write-up 

. of that in Moody's and that did have earnings, so I valued 

' that on a ten-times-earnings basis; average earnings for 

’ three years. 

’ Q Were there any other us*i:le assets in Penn Central 
» Transportaticn Company? | 
it A I came up with a figure of approximately | 
” $125,000,000 as an overall figure for the value of the | 
4 real estate. 4 
* Q Did you come up with any other usable assets? | 
” A In Penn Central? 

» Q Yes. 

" A Well, in the Pennsylvania Company thine was u 
ag number of them. 
" Q What did you find in the Pennsylvania Company? ! 
a A Weil, companies like Arvida, Great Southwest, 
a the Norfolk & Western. ‘ome of these I got out of the 
” prdspectun in Seceabes. 
gi Q How did you value Arvid2? 
me | A Arvida I believe was an over-the-counter | 
rx) 


Security and I just valued it three times the securities owne 
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2 Q How about the Great Southwest? 
3 A That was also over-the-counter. 
4 Q How dia you value the Norfolk & Western? 
5 A That was a * w York Stock Exchange. 
. 6 Q What was the source from which you derived the 
7 


Prices of the securities on either the New York Stock 
Exchange or the over-the-counter market? 


A Either in the daily -- you know, the Wall 


Street Journ:1 or the New York Times or the pink sheets or 


through our traders, whatever happened to be. 


\ Q Are you familiar with the investment Statistical 


© @o 
mn 5 = 


a | Laboratory published by Standard & Poor's? 

a | A Yes, I am. | 
15 | Q Can you explain what that is? | 
16 A That is a record kept over a period of many | 
W years so far as I know on stock prices both on kha New York 
18 Stock Exchange, I believe, the American Exchange and the | 
19 over-the-counter market, and if you wanted, for example, | 
20 to go back a couple of years and get the price of a | 
21 secusits as of say, March 1968, March lath, you could get it. 
i Q I show you Exhibit DN for identification and 

% DO for identification and ask if you can identify what 

a those documents are. 

ys) 


A Yes. This is -- 


SOUTHERN OISTRICT COURT REPORTERS, U.S. COURTHOUSE 


Pe. 


a 
# 


7088 


Vogel-direct 
Which one are you looking at? 

A I am looking at DO, which is the Investors 
Statistics Laboratory -- this is a publication of Standard & 
Poor's and that's what I just referred to when you 
mentioned ISL. This is the sort of information you get. 

Q Is DO a compilation of pages from the index for 
the New York Stock Exchange? 

A This is a New York Stock Exchange index, your 
Honor, right. It's for April, May and June 1968. 

Q Does it also contain attached to it three-month 
segments up through March of 19702 

A Yes. You can get it right through. You can go 


back further. 


Q In that exhibit -- 


A I'm sorry. I didn't go through the exhibit. 
Yes, it does. : 
Q And is DN the same service for over-the-counter 
securities? 


A Yes, sir. 


MR. MANEY: I offer DN and DO in evidence, your 


THE COURT: What do you need this for? 
MR. MANEY: Just to establish the market price 


c£ some of the securities, your Honor. 
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ot 
(Defendants' Exhibits DN and DO received in 
evidence.) 
Q Mr. Vogel, discussing the Pennsylvania Company, 
I believe you identified Arvida, Norfolk & Western and 
Great Southwest. Are there other components to that? 
A Yes. 
Q Tell us what they were. You may refer to any 
document in the credit file, Exhibit A. 
A The one that comes to mind is the Buckeye 
Pipeline, which was one of their major investment assets. 
Q Is there a public market for the stock in 
Buckeye? 
A No. Buckeye was private. Again the average of 


ten times three years’ earnings to come up with an 


Q Were there any other assets? 


| 
evaluation for the company. | 
| 


A Yes. A number of these I got out of a prospectus’ 
in the December '69 -- 

Q Is that A-12? 

A Yes, A-12. 

Q Can you, by reference to A-12, identif; some 
other components or subsidiaries of Pennsylvania Company? 


A Yes. I used the DT & I Railroad, which -- 


Q Is that the Detroit, Toledo and Ironton Company? 
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A Yes, excuse me. Again, this was a question of 
3 three years' earnings, & multiple of ten times the average 
, of three years’ earnings. to establish a value for the 
5 company. And I took the valuation that was ascribed in the 


6 prospectus to the Philadelphia, Baltimore & Washington 

7 Railroad Company as well as the Wabash Railroad common and 
7 preferred. In the case of Wabash, that was a convertible. 
9 


It was convertible into Norfolk & Western shares at. some 


10 later date so that's the value I used for it. 
. 11 Q Were there any other usable assets in 
| le Pennsylvania Company? 
13 A I had taken -- there was an amount of cash 
M mentioned in here as of June 30th. I used that cash as a 
15 usable asset. 
16 Q Were there any other usable assets? 
7 A Not that I can recall offhand. / 
18 Q I suggest to you Madison Square Garden. 
19 A I'm sorry, Madison Square Garden. That's the 
20 last one I should forget. Yes, that was a New York Stock 
- || Exchange. 
‘a | Q Do you recall what the cushion cr value of the 
= usable assets after deduction of debt was in or about 
” March 1970, prior to March 16th? 
v3) 


A I don't, without referring to the actual -- 
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; é I know it was substantially in excess of all those numbers. 

3 MR. STITT: Could you repeat that witness’ 

4 answer, Mr. Reporter? 

5 (Answer read.) 

6 THE COURT: All what numbers? 

7 THE WITNESS: The compilation, your Honor, of 

8 all of the assets I was using in terms of usable assets to | 
8 support financing, etcetera. That agreegate figure was sub- | 
10 stantially in excess of the debt in those two companies 
11 and what I thought to be their upcoming financing require- | 
2 ments. | 
a Q Mr. Vogel, during the time that Goldman, Sachs 
M4 was handling the commercial paper of Penn. Central up to at | 
- least March 16, 1970, did Goldman, Sachs turn down any ! 
16 potential issuer of commercial paper or stop offering the | 
7 paper of any existing issuer of commercial paper for credit - 
18 reasons? | 
¥ A Yes, we did. | 
20 | Q Can you think of any examples in that category? | 
21 A One fairly prominent name comes to mind, 
= General Dynamics. They were having a lot of problems at that | 
3 time with their F-l1l fighter plane -- fighter bomber, I 
m should say, and also they had some tremendous write-offs 
25 


in their shipbuilding program and we just felt that the 
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combination of these two -- we -- I felt that the combination 
of these two, there was more risk in the situation thah I 
thuushe belonged in the commercial paper market. 

THE COURT: When was this? 

THE WITNESS: This was some time in '68 or '69, 
I don't remember the exact time. 

Q Can you think of another? 

A Another one, NDiner‘s Club, the credit. card 
company. As I remember there, they had -- they ‘ere havina 
a lot of problems with their internal controls in 
terms of delinquencies. They had some -- I believe they 
were partially owned at that time by a major insurance 
company which had told us that they weren't going to invest 
any more money in it and they had some -- they really 
weren't able to control how much people were putting on 
their cards in terms of any financing requirements. 

So we just felt at that point that until that 


situation was resolved, that we didn't think they should be 


| 


selling paper. This Diner's Club was selling paper to us ani: 


we suspended sales. 

Q Can you think of any examples of companies that 
had other relationships with Goldman, Sachs? 

A One that painaime as an individual greatly was 


the General Cigar, which had been our oldest investment 
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banking relationship and Mr. Weinberg was on the board. 
Q Which Weinberg is this now? 
A Sidney Weinberg. He has passed away. He was senio 
partner and I just was sorry to have to say no to a 
company that he was that close to. I remember there was 
a one sort of unique case. It was not a very big company . 
It was a small finance company, American Acceptance Corp., 
which had a Large debt equity, a lot of debt to the net 
worth of the company and we felt -- I felt that this was 
an appropriate number so long as they had recourse arrange- 
ranibe to major manufacturers and they were financing the 


Wholesalers of those products and one day I picked up the 


—— ST 


paper and there was a suit by one of these major manufacturers 


——bi 


against the company, contesting the validity of that recourse: 


| 


| 
| 


arrangement and I felt that so long as this was a probler 
I didn't think they should be in the paper market. 

Q Mr. Vogel, have you ever recommended that an 
issuer or potential issuer be nct taken on for credit 
reasons or not continued for credit reasons and overruled? 

A No, sir, not a bit. 

Q Mr. Vogel, do you remember testifying under 


oath in a deposition which took Place in 1972 in this action? 


MR. STITT: Page, Please? 


Would you repeat that, please? 
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Q Q DO you recall testifying in a deposition in 
8 1972 in this action? 
¥ 
4 A Yes. 
5 Q Do you recall being asked questions by the liaison 
¥ counsel for all the plaintiffs in that deposition? 
? A Yes. | 
‘ Q Do you also recall giving testimony before the 
° Securities & Exchange Commission in relation to the. | 
¥ Penn Central Company? | 
il A Yes, I do. | 
‘ ag Q Do you recall testifying last fall in a trial in | 
= this courthouse with relation to Penn Central? ! 
" A Yes, I do. : | 
' - Q Did you, prior to giving testimony before the ! 


SEC or on your deposition, perform a careful review of the 


W credit file, Exhibit A? 


A 


No, I did not. 


Q Did you at the time that you testified before 


the SEC or on your deposition, have the credit file in front 


of you? 


A Oh, I think I saw -- no, I did not have the 


credit file, but I saw -- pieces were handed to me to look at. 


Q What kind of pieces were shown from the credit 


Ss ¢ 8B 


file to you? 
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The blue sheets. 
Were you shown the blue sheets altogether? 
A No. It was isolated doci:ments. 
Q Did you, prior to the trial of this action, 
review the credit file on Penn Central? 
A Yes, I did. 
Q More than once? 
A Extensively in the past few months. 
Q Did your review of the credit file prior to this 
trial refresh your recollection as to events? 
A Yes, it did. A lot I still don't remember, 
though- 
MR. MANEY: Your witness. 
CROSS~-EXAMINATION 


BY HR. STITT: 


Q Mr. Vogel, you are not the operating head of the 


credit department, are you? 
A I was the credit manager. 
Q Isn't it true that Mr. Fekula was the operating 
head of the credit department? 
A Mr. Fekula was on the premises and he was an 
On-the-premises adviser to the other people. 
THE COURT: I don't understand. 


THE WITNESS: He was physically there and 
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a senior as vpposed -- 

THE COURT: I am not worried about physically 
there. I said this before. I don't care where you sit. 
Who was the operating head of the credit department? 

Q In 1968, ‘69, and ‘70. 

A I was the credit manager. Mr. Feku) handled 
in the credit department the day-by-day operations. He 
supervised the day-by-day operations and if that's a title, 
that's what he was. 

THE COURT: You are then saying he was iwot the 
operating head? 


THE WITNESS: We didn't have a designation per 


; COURT: Who was the boss? 


= WITNESS: He was the boss up in the credit 


department. 
COURT: He was the boss? 
WITNESS: Right. 
= COURT: That means he was over you? 


WITNESS: No, I was over him. He reported 


THE COURT: All right. 


Q So the record will be clear, were you asked these 


questions and did you give these answers on Page 17 of your 
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examination before trial? 

"Question: Who wa; the Operating head of the 
Credit department in 1968, ‘69, and ‘70? 

“Answer: Walter Fekula. 

"Question: What were his duties as operating 
head of the credit department? 

“Answer: An on-the-scene supervision of the 
activities of the credit analysts.” 

Did you give those answers to those questions? 

A I am certain I did. 

Q I show you a copy of Exhibit F59 for identifi- 
Cation and I will ask you if you can tell us what that is, 
Please, 

A This is a memorandum written to Robert: G. Wilson 
from Walter Fekula. 

Q Did you receive a copy of that memorahdum, anu 
[I direct your attention to the last page down at the left- 


hand corner. 


| 
: 
| 
| 
| 
| 


A It clearly indicates I received a copy and I had 
received a copy. 


Q In the usual course of business of Goldman, 


Oh, yes. 


On or about the date indicated? 
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I am Certain of that, yes. 

MR. STITT: 1 offer that, your Honor. 

MR. MANEY: I object, your Honor, 

THE COURT: On what grounds? 

MR. MANEY: This was an exhibit which was 
Previously offered and the objection was SUstained, dated 
June 1968. 

MR. STITT: The objection, your Honor, as I 
recall, was that Mr. Fekula was some sort of underling who 
wasn't qualified to put out a memorandum of this sort. 

He has now been established as operating head of the credit 
department at this time. 

THE COURT: No, he hasn't been established as 
anything more than a Satin who supervised the day-to-day 
activity of the analysts. 

MR. STITT: Yes, sir. 

THE COURT: That doesn't make him the operations 


head with a big sign on his door and a man of any responsi- 


| 
| 
| 
| 
, 
| 
| 
| 
| 
| 


bility, 

MR. STITT: Your Honor, that'; exactly what this 
witness has just testified to. 

THE COURT: I read that and it doesn't mean 
anything to me. It doesn't sustain what you claim it means. 


They give titles around these organizations like crazy. 
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This man is the boss of the department. 
And Mr. Fekula is the number two man? 
He reported to me. 


And how long had he been in the department as of 


THE COURT: That isn't the objection. I gather 
the objection is date, is it not? 

MR. MANEY: Yes, your Honor. 

MR. STITT: Your Honor, the signifance of this 
is in particular the statements at Page 4 by Mr. Fekula 
concerning the criteria in connection with the preparation 
of green sheets and the green sheet of February 18, 1970, 
Exhibit 84, is one of the crucial documents in this case. 

THE COURT: Why don't you ask this witness as 


to the information you want from this document and its 


existence back in February. That's the way to do it. 


STITT: All right. 
Q you familiar with a green sheet put out by 
the department? 
A department put out green sheets, yes, sir. 
Q this would be information that would be sent 
to investors by mail? 
A Mail or otherwise. 


Q And were there certa’n criteria in determining 
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whether a green sheet should be put out? 

A No special criteria. 

Q This is a grcen sheet that would go out betwecn 
4nnual reports? 

A That's correct. 

Q I ask you if the criteria in determining whether 
@ green sheet should be put out included materiality and 
disclosure. 

A It included the criteria for putting out green 
Sheets for example with a finance company. Since we got 
Six month balance sheets we would automatically as criteria 
put out the six month balance sheets. As far as I was 
concerned I had not known that we had “any criteria for 
disclosure." 

Q I direct your «ttention to this paragraph at 
Page 4 of Mr. Fekula's memo of June 6, 1968. s 

MR. MANEY: Objection, your Honor, to reading a 


document not in evidence. 


THE COURT: He can point it out to see if he knows 


' 


about it. 

MR. MANEY: Yes, your Honor. I object to his 
reading the document ort loud. 

THE COURT: I don't care if he reads it. If he 


reads it or gives it to the witness to read, what difference 
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does it mean? 

Q "The criteria in determining if a green sheet 
Should be put out are: Materiality and disclosure, whether 
there is inventory on the name, and to a lesser extent 
whether or not the information can assist in selling the namej" 

Do you agree with that statement? 


I think by and large I would agree with some of 


THE COURT: What does that mean? 
THE WITNESS: Well, all I am saying -- 


What do you disagree with concerning that state- 


A Because I don't know what the. definition of 
materiality and disclosure is. 


If you tell me what that is I will agree with it. 


I don't know. There is no definition there. 


Q You have no idea what Mr. Fekula was referring to 
by the terms materiality 4nd disclosure in his Memorandum of 
which you received a copy in June '68? 

A That's correct, sir. 

Q Now, you testified this morning concerning the 
credit file which is Exhibit A inclusive, if I may use that 
term, is that correct? 


A This is Exhibit A, according to the -- 
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i 2 Q This document about four inches thick, would you 
4 3 say -- : 
4. | A IT would go along with your judgment of the size. 
5 Q Do you have any recollection of having asked for 
+» 6 that credit file during the year 1968? 
7 A Specially asked for it? 
§ ae Yes, sir. 
9 A I don't recall. 
10 Q Or in 1969? | 
ll A I don't recall. | 
2 Q Or in 1970? | 
13 A I don't recall. | 
14 Q We there any event in Penn Central in 1968, 1969; 
15 Or 1970 which caused you to ask for the credit file on Penn | 
16 Central? | 
7 A X don't recall asking for the credit file. : 
18 Q Have you any recollection of how often you | 
va 19 reviewed the credit file on Penn Central? | 
20 A Normally in relation to -- it was my normal | 
21 practice to review it certainly in connection with any annual 
ee review that was sent to me, in connection with any material 
3 throughout the vear that was sent to me, in connection with 
24 events or circumstances where I thought I needed the credit 
25 file, 
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Q To supplement your testimony I ask you if you 
were asked these questions and gave these answers, at 
Page 188 -- 

MR. MANEY: Objection. 

THE COURT: Sustained. 

I told you I don't take in supplementing 
testimony that way. 

Q I ask you if you were asked these questions and 
gave these answers at Page 188 of your examination before 
trial: 

“Question: Do you have any recollection of how 
often you reviewed the credit file in Penn Central? 

“Answer: We had an ongoing investigation of 
all issuers. To the extent that some time during the year 
something came to my attention that I would want + review 
i.t the context with the file I would ask for the file. a. 
have no specific recollection of this -- of any particular 
issuer." 

“Question: Do you have any recollection of 
having asked for the Penn Certral file at the time in 
1968, 1969, or 1970? 

“Answer; I have no specific recollection. 


“Question: Was there any event in Penn Central 


in 1568, 1969, or 1970 which caused you to ask for the 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURT HOUSE 
FOLEY SQUARE, NEW YORK, N.Y. CO 7-4980 


24a 


RGd33 Vogel-cross 
credit file on Penn Central? 

“Answer; I don't recall having asked for the 
credit file." 

Were you asked thom equestions and did you give 
those answers? 

A I am certain. You have the transcript. 

THE COURT: It is completely consistent with the 
witness' testimony, so why waste time reading it a second 
time? 

Q Now, waS Michael Evans a credit analyst within 
your department. during the years 1968 and 1969? 


A Yes, sir. 


Q And during those years was he-the analyst who 


was assigned to Penn Central? 
A Yes, sir. 
THE COURT; What's his name? 
MR. STITT: Michael Evans. 
Q And is it true that you never asked Evans to 
update his credit investigation? 
A To update his credit investigation? 
Q Yes, sir. 
Michael Evans did update his credit investigation. 


The question was, did you ever ask him to update 
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A I had many conversations with Michael Evans. I 
don't specifically recall asking him to update it. 
Q At Page 256 of your testimony in the Welch 


trial this past fall were you asked these questions and 


did you give these answers: 
"Question: Michael Evans was the credit analyst 
assigned responsibility for following Penn Central in 1968 


and 1969, is that correct? 


"Answer: I belieye2 so, yes. 


“Question: You never asked Evans to update the 
credit investigation on Penn Central, did you? 


"Michael Evans" -~- 


"The Court: No. Yes or no? You asked him or 

you didn't ask him. | 
“Answer: I don't recollect.” | 

Did you give those answers to those questions? 

A Yes, sir, if you have the transcript. | 

Q And at Page 188 of your deposition where you 


were asked: 


“Question: Did you ever ask Evans to update 
his credit investigation on the basis of any development 
in Penn Central? 

"Answer: I don't recall having done that.” 


Were you asked that question and did you give 
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that answer? 
A Yes, sir. 
THE COURT: Is that inconsistent with his 
Statements here from the stand? 
Q Now, was there a -- 
THE COURT: Look, Mr. Stitt, I am trying to 
bring to your attention you are prolonging this esue- 
examination unnecessarily as you did with other witnesses. 
You start off by reading from the deposition of the trial 
testinony and the witness gives you answers. You then read 
them a second time, this time indicating for the record that | 
you are reading them and they turn out to have the very 
same answers that he gave you the first time. | 


Q Mr. Fekula, was Robert Hoffman the credit analyst 


MR. MANEY: Is that Mr. Vogel? 


Q Mr. Vogel, was Robert Hoffman the credit analyst 


| 
assigned to handle Penn Central in 1970? | 
| 
| 
} 
| 


who was assigned to handle Penn Central in 1970? 

A Yes, sir, he was. 

Q And did you ever ask Hoffman to update his credit 
investigation? 

A Yes, I did. 

Q At Page 169 of your deposition were you asked 


this question and did you give this answer: 
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“Question: Did you ever ask Hoffman to update 
his credit investigation of Penn Central on the basis of any 
development in Penn Central? 
“Answer: I don't recall having asked Hoffman 
that question.” 
Did you give that answer to that question? 
A If you have it there, sir, I gave it. 
Q And isn't it true that you never updated the 
credit investigation of Peni Central? 
A That's totally untrue. 
Q Do you recall any specific event which occurred 


in 1968, 1969, or 1970 involving Penn Central which caused 


you to update your credit investigation? | 


A There were a number of meetings that I had to be 
prepared for. It is my normal and has been and will always 
be, practice to update myself on those particular’ companics 
at the date of those meetings. 

Q Do you recall any specific event was the 
question I put to you. 

A I don't recall specifics. I am giving you my 
normal practice. 

Q I take it you don't recall any specific event? 
Is that your testimony? 


A Yes, Sir. 
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Q Now, I believe you testified that you did about 
90 percent ef the initial credit investigation effort? 

A Yes, sir. 

Q I ask you whether any written analysis was made 


in connection with the initial credit investigation? 


A Are you through with the question? 
Q Yes. 

A Not to my knowledge. 

Q Not by you? 

A Not by me. 

Q And not by anyone else? 

A That's correct. 


Q You didn't prepare any paper in connection with 
that initial investigation? 
A I don't know what you mean by prepare a paper. 
THE COURT: Did you make a revort on your 
investigation? 
THE WITNESS: Yes, I made an oral report. 


THE COURT: An oral report? 


Q But no written report? 
A No written report, that's correct. 
Q You didn't prepare or create any paper in con- 


nection with ycur initial investigation? 


MR. MANEY: Objection. Asked and answered, your 
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THE COURT: Overruled. tt is cross-examination. 
Will you answer the question? 
I don't understand what you are asking me. 
MR. STITT: Would you repeat the question to the 
witness, please? 
(Question read.) 
A I did not write a written analysis in connection 
with my initial investigation. I don't know what you mean ! 


by creating a paper. 


I have got the same problem, Mr. Stitt, with that 


Any written document. : 
; 


What is a written document? 

Q Were you asked this question by the Court at 
Page 2059 and did you give this answer at that paye of the 
Welch trial: 

"The Court: I think what counsel is asking you 
is, did you prepare or create any paper in connection with 
your initial investigation? 

“The Witness: The answer to that is no." 

Did you give that answer tothat question? 

A I think I already told you I did not prepare a 


written paper in connection with the initial investigation. 
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Q Now, you gave testimony concerning a Mr. Kealy 
and two memoranda which he prepared in 1968, I think one 
dated May 13, 1968 and the other dated June 11, 1968, 
Exhibits A-1039 and 111. De yow reca)l that testimony? 
A Would you repeat it, please? 
MR. STITT: Could you repeat the question to the 
witness? 
(Question read.) 
A At which time are we talking about? I think I 
testified to those today. 
Q Yes. That's what I meant to ask you. This 
morning. 


A Yes, sir. 


Q I ask you, isn't it true that these memoranda 


were not prepared as part of the initial credit investigation? 


A By Mr. Kealy? 

Q Yes. 

A That's correct. 

Q AS a matter of fact, Mr. Kealy played no part in 
the initial credit investigation? 

A Not directly, no. 

Q And he played no role in the Ongoing credit 
investigation? ' 


& Not to my knowledge. 
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Q And isn't it true that you never discussed with 
Mr. Kealy cither of th-ee memoranda? 

A No, I did not. 

Q And is it also true that you asked no questions 
of any Penn Central officers about any material that you 
may have examined? 

A I didn't hear the last part of that. 

Q Did you ask any questions of any officers of 
Penn Central about the written materials you examined in 
doing the initial credit investigation of Penn Central? 

A I don't remember specifically asking anyone 
questions. 

Q You don't recal? having any contact with the 
officers at that time, do you? 


A I don't recall. 


questions about access to that file before you, Exhibit A 


inclusive, 


| 

Q Now, I would like to ask you just a couple of | 
| 

| 

1 


Is there a policy limiting or restricting access 
to the credit files at Goldman, Sachs? 
A Yes, there is. 
Q Do you know the reasons for that limitation? 
The reason? 


Yes. 
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A I know certain individuals were not allowed to 
see the file, particularly institutional salesmen and I 
presume the reason was that the files contained sensitive 
information that they weren't capable of evaluating. 

Q At Page 2263 of your Welch testimony, were you 
asked these questions: 

“Question: Mr. Vogel, is there a policy of 
limited or restricted access to the credit files of Goldman, 
Sachs? 

"Answer: Yes." 

There was an objection which was overruled. 

“Question: Mr. Vogel, isn't it a fact that you 
did not know the reason for that policy? 

"Answer: The bevidy was set down before I got 
to Goldman, Sachs. I know the policy. The reason behind 
it I do not know." ' 

Did you give those answers to those questions? 

A I am certain I did. 
Q Isn't it true that you have given information 
in the due shoots to commercial paper salesmen? 

THE couRT: To what? 

Q Isn't it true that you have given information 


from the blue sheets in the credit file to commercial paper 


Salesmen of Goldman, Sachs? 
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That I have given information? 
Yes. 

A From time to time, yes, sir. 

Q And from time to time you gave the commercial 
paper salesmen non-public information from those blue shcets, 
isn't that so? 

A You would have to define what you mean by non- 
public information. 


Q Well, were you asked this question and did you 


ee ee ae ey eee 


give this answer, beginning at 2263 of your Welch testimony: 

"Question: You occasionally gave the commercial 
Paper salesmen non-public information from the blue sheets, 
isn't that so? 

“Answer; From time to time, yes." 

Did you give that answer to that question? 


A You have the record. 


| 
| 
| 
| 
| 
| 
{ 
| 


Q I am going to place satéen you Exhibit F-60 in 
evidence and I am going to draw your attention to the 
salesmen listed on the chart in the New York office and I 
will ask you to identify those salesmen in that box to whom 
you have given, first, information from the blue sheets and, 
second, non-public information from the blue sheets. 

MR. MANEY: Objection, your Honor. It is 


totally irrelevant on the basis of Mr. Bock's testimony. 
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THE COURT: Sustained. 


3 MR. STITT: Well, your Honor, I believe there 
4 was testimony from the defendants that this information was 
5 | kept apart from the salesmen and for that reason it was 
s some sort of defense or mitigating circumstance in this 
7 action. 
8 


Now, of course, I disagree with any legal argumen 


9 based on that, but I would think having been confronted with | 
10 that contention that I might be permitted to pursue this. | 
ll THE COURT: He has already admitted that he has 
2 fron time to time given some information that appears in | 
13 blue sheets to salesmen. Now, what more do you need? i 
4 MR. STITT: Thank you, your Honcer. | 
15 Q Now, you testified this morning about bank mana 
16 Mr. Vogel, in making a judgment on the credit-worthiness | 
Ww of an issuer, bank lines are important, are they hot? | 
18 A Yes, sir. | 
19 Q And you have also checked the bank lines of an : 
20 issuer in your credit investigation, do you not? | 
21 A When you say you, collectively, yes, we have. 
(2 Q Either you personally or someone under your super 
= vision? 
A A Yes. 
25 


Q I believe you were asked one question at least 
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about reports prepared by brokers. Isn't it true that you 
do not use broker's reports 26 part of your credit 
investigation? 

A When you say do not use, I read them and to the 
extent they give me background material that would be 
interesting, I use them in that sense. They are not 
embodied in my own particular credit evaluation. 

Q Well, were you asked this question at Page 205 
of your depositi 

"Question: Did you read any broker-dealer 
reports on Penn Central as part of your continuing credit 
investigation of Penn Central? 


“Answer: I don't recall any specific instance. 


Did you give that testimony? 


A ¥ou have the record, sir, I certainly did. 

Q You mentioned certain assets of Penn Central 
and I believe you mentioned that some of those assets were 
pledged, is that true, generally? 

A Yes, sic. 

Q Isn't it true, Mr. Vogel, that by the end of 
1969 you knew that substantial pertions of the assets of 
Penn Central were pledged? 


A That I knew? 


Q Yes, sir. 
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2 | & Yes. sir. 


3 
4 


the Pennsylvania Company was pledged, isn't that so? 
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; Q You know, for example, that all of the stock of 
A Yes, sir. 
6 Q That was done in December of 1969? That was 
7 done in December of 19 -- 
8 A What was done? 
9 | Q The pledging of the Pennsylvania Company stock? | 
10 A No. That was done earlier in the year in con- ! 
11 nection with the revolving credit. 
t 
2 Q I see. That was back as of April 1 when that l 
13 was done, and you knew that fact. didn't you? | 
4 i A Yes, I did. Z ! 
Q Znd you knew that the Pittsburgh & Lake Erie 
} 
16 Railroad stcck had been pledged. hadn't it? | 
M7 | A A portion, yes, sir. : | 
18 | Q And you knew in 1969 shae the Detroit, Toledo & 
- 19 | Ironton stock had been pledged, isn't that so? | 
| A If it had, I knew it. | 
21 | Q Well, could you refresh your recollection by | 
ee | consulting the $50,000,000 Pennsylvania Company debenture 
2 prospectus Of which I believe you testified on direct 
a examination? 
2 A Yes. It was pledyed in whole or in part under 
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the company's indentures. This is a footnote on Page 7 -- 
That's the December 7, 1969 -- 
A The $50,000,000 debenture issue by Pennsylvania. 
Q December '69? 
A Yes, sir. 
Q And that's when you came by that information? 
A Yes, sir. It might have been sooner. That just 
footnotes it. 


Q You knew by the end of 1969 that the stock of 


pledged? 


| 
H 
| 
{ 
all of those companies was substantially or completely | 
i 


’ 


A All of which companies? 

Q Those that I have just Mentioned, the Pennsylvaniq 
Company, bbteie. Shauac & Ironton, Pittsburgh & Lake Eric. | 

A I had not known that Substantially all of the | 
stock of Pittsburgh & Lake Erie was pledged. A portion of it! 
was. | 

Q But you knew of the pledge of Pittsbutch & 
Lake Erie and Detroit, Toledo & Ironton, you knew that by 
the end of 1969? 

A Yes, sir. 

Q And you also knew that all of the stock of the 
Buckeye Pipeline Company had been pledged in the summer or 


1969, isn't that so? 
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Yes, gir. 

Q And you also knew that the stock ef the Norfolk & 
Western Railway was pledged in 1969, isn't that true? 

A in one form or another, yes, sir. 

THE COURT: All of it? 
THE WITNESS: I don't remember exactly the 
number of shares. I think most of it was. 

Q And you also knew that the preferred stock of 
the Wabash Railroad was Pledged, isn't that so? 

A I don't recall. 

Q ‘Well, would you refresh your recollection by 
referring again to that December indenture document to 
Which you referred earlier? 

MR. PIEL: Which page, Mr. Stitt? 

Q Can you find that, Mr. Vogel? 

A It indicates that the preferred stock’ of Wabash 
Railroad was pledged in whole -- the preferred stock was 
Pledged in whole or in part as collateral for the company's 
indentures. It does not suggest how much. 

Q As a matter of fact, Mr. Vogel, by the end of 
1969 substantially all investments in properties in the 
consolidated balance sheet and substantially all of the 
Properties of the Pennsylvania Transportation Company, 


togetiier with certain of its investments, had been Pledged 
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as security for loans or otherwise restricted under 
indentures and loan agreements, isn't that so? 

A I would not disagree with it. I don't know what 
the term substantial means in this case. There was a nunber 
of properties that were not pledged, like, for example, 
Arvida and Great Southwest and so forth. A great deal of 


real estate to my knowledge, was not pledged. 


Ne AV <= aes = ee : eee ReeNse en eAtaaaESSSA EE Ssthenseestnnteannaee 


Q Do you have, and may I place before the witness 


—o 


so he may have it for this question, a white sheet dated 
April 14, 1970? 

A I believe it's been designated A-28, 
Plaintiff's Exhibit 38, and Defendants' Exhibit 37 in 
various matters. 


MR. MANEY: What's the F exhibit? 


TO 2 eee ee ae A 9 A a ene oa 


MR. STITT: It's not an F exhibit. I belicve 
it's A-28., : 


MR. MANEY: For identification? 


MR. STITT: Yes. I am not offering it. just 
1 


want the witness to have it before him in answering S 
question. 

THE COURT: Where is it? : 

MR. MANEY: I believe, your Honor, it would be 
located in Exhibit A. 


THE COURT: Do you have Exhibit A? 
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THE WITNESS: This is it? 
MR. STITT: The white April 1970. 
MR. MANEY: It was not a part of the Exhibit A 
which was offered. 
THE COURT: Do you have it? 
THE WITNESS: Yes, sir. 
THE COURT: What's your question, Mr. Stitt? 
Q With that document before you, I ask you, 


Mr. Vogel, whether that document refreshes your recollection 


that substantially all investments and properties in the 


consolidated balance sheet and substantially all the 
Properties of Penn Central Transportation Company, together 
with certain of its investments, had been. pledged as security | 
for loans or otherwise restricted under indentures and loan 
agreements? 
I call your attention to Page 7 ef that document. | 
Yes. There is a footnote to that effect. 
Thark you. 
Now, yOu were asked questions on direct examin- | 
ation concerning the Interstate Commerce Commission, were on 
not? 
A I don’t recall specific questions. 
Q Do you recall Mr. Maney placing before you 


Exhibit F-489, ora copy thereof, Mr. Wilson's letter to 
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740) 
Mr. Bevans of March ll, 1969? 
A Yes, I remember this. 
Q I also show you, = I can combine it in one 
question, Exhibit F-51, which is a letter to Mr. Bock of the 
IcC from Penn Central Transportation Company, dated 


October 1, 1969. 


Now, do I understand your testimony to be that 


| 


the credit department did nothing to investigate -- to meaey 


its credit investigation at the time Goldman, Sachs rendered | 


any such opinion to Penn Central for use by Penn Central 
before the ICC in 1969, either in March or in the fall? 
MR. MANEY: Objection, your Honor. It is 
compound. It is dealing with two separate dates. 
THE COURT: I don't understand this. I have 
before me F-49. Now, what's your questicn regarding F-49? 

Q With regard to F-49, were you asked or was your 
department asked to update your credit investigation in con- 
nection with the giving of that letter by Mr. Wilscn? 

A I don't recall specifically. 

Q I am going to direct your attention to Page 3 
of the Icc letter of . there is a Penn Central letter to 
Mr. Bock of October 1, 1969, and I direct yous attention to 
the reference to Goldman, Sachs in numbcred paragraph 2 at 


Page 3, and ask you whether you were consulted by Mr. Wilson 
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with respect to any opinion which he may have given for use 
by Penn Central before the ICC at that time? 

MR. MANEY: Objection, your Honor. It is 
referring to a hearsay statement in a document. It is 
contributing something to Goldman, Sachs without a predicate. 

THE COURT: I have no document in front of me 


so I don't know what's being talked about. 


MR. STITT: This is Exhibit 51, your Honor, 


THE COURT: I don't have it. 


Now, what page are you referring to? 


; 
| 
| 


MR. STITT: Page 3, numbered paragraph 2. 
THE COURT: I sustain the objection. | 
MR. STITT: Let me ask the witness this wee 
Q Were you consulted with respect to any opinion ! 
rendered by Mr. Wilson to Penn Central for use by Penn 


| 
| 
| 
Central before the ICC? | 

A Did you want me to respond to that? | 


THE COURT: Yes. 
A I don't recall specifically. 
Q Was anyone else in your department so consulted 
by Mr. Wilson? 


A Not to my knowledge. There may have been. 


Q But you have no knowledge? 
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No. 

Now, was it your understanding that the money 
which the railroad was going to obtain from its commercial 
paper sales or from the commercial paper sales would be 
used for working capital purposes, that is to replenish 
working capital? 

A General working capital purposes, yes, sir. 

Q Did you ever ask Penn Central how it planned to 
use the proceeds of the sales of its commercial paper? 

A Not specifically, no. 

Q Did anyone else in the credit department do so 
to your knowledge? 

A I don't understand the thrust of the question, 
but not to my knowledge. 

Q Neither you nor anyone else in your department? 


THE COURT: it said not to his knowledge. He 


Q Isn't it true that you do not know of your ow: 
knowledge what use of the proceeds Penn Central planned? 


A To my knowledge the use of those procecds were 


intended for general working capital purposes. Money is 


fungible. . It can go into 15 directions at once. I did 
not specifically ask or get a response it was going to be 


kuying coal or oil or milk or lunchroom or pay off salaries. 
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I did not ask. 
Q And to your knowledge no one else in the credit 
department asked? 
MR. MANEY: Objection, your Honor. _ Asked and 
answered. 
THE COURT: Sustained. 
'Q Mr. Vogel, I call your attention to an ICC 
report with the service date of November 6, 1969. This is 


Exhibit F-48 in evidence, and also a covering letter from 


Mr. Loder to Mr. Wilson, enclosing that document, Exhibit 


F-50, dated November 7, 1969. 

I ask you did you ever read Exhibit F-48, the 
ICC report, at any time prior to March 16, 1970? 

A May I glance through it before I answer? 
Q Oh, please. 

MR. MANEY: Your Honor, may we establish or 
maybe Mr. Stitt can stipulate, but the document which is 
F+48 was not necessarily transmitted under cover of F-50 
in the printed form -- 

THE COURT: We are not up to that point yet. 
He is merely asking a question as to whether this witness 
read F-48 before March 16th. That's a simple question. 
Yes or no. 


MR. MANEY: Objection, your Honor. Is F-48 
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reprinted from -- 
THE COURT: Ie is being asked whether he read 
this report. He is now looking at it to see if he read it. 
MR. MANEY: I was merely trying to establish, 
your Honor, that it may not have been in the printed form. 
THE COURT: What difference does it make? He 
obviously knows he is being inquired as to substance, not 
as to this particular piece of paper, 

A ‘Yes, I did read this report prior to the date 
you gave. 

Q I ask you if at Page 221 of your examination 
before trial on March 9, 1972, you were asked this question 
and gave this answer: 

"Question: I show you P-64"-- which I now 
represent is 48 -- "which is the report of the ICC dated 
or served on November 6, 1969, and ask you whether you read 
that report at or about the date it began? 

“Answer: I don't recall having read this." 

Did you give that answer to that question? 

A I am certain I did. 

Q Is it your testimony that you read it some tine 
thereafter? 

A Upon further reflection, yes, sir. 


Q And when did you read it? 
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I am sure -- 
Upon further reflection. 
A Upon further reflection I am testifying that 
read the document. 
Q , Yes. 
& I am not saying after a period. It was shortly 
after we received it. 
Q Sc your testimony now is that you did read thm 
report in or about mid or late November 1969? 
A Yes, sir. 


Q Mr. Vogel, I am going to call your attention to 


| 
| 
| 
| 


Page 4 of Exhibit F-48 and I am going to draw your attentisan 


+ epmose 


to the same two paragraphs which have been previously bromit 
to the attention of Mr. Bock and maybe another witness, 
first beginning with the word "applicant," and then the 


second paragraph beginning, "On the whole." 


REET. ENE I See e P 


Would you read those two paragraphs, please? 


A “Applicant feels" -- 


© maggie ea 


Q No, just read them to yourself. I'm sorry, 
I don't mean to shut you off, but I thought we might save 
your voice to that extent. 

A I have read the passages. 

Q I am going to ask you whether the portions of 


that report which begins “The exhaustion of short-term 


SOUTHERN DISTRICT COURT REPORTERS U.S. COURTHOUSE 


PO eR NP mF 


aie a 


747 a 


RGd57 Vogel-cross Tb 

credit to refinance maturing long-term debt or to finance 
long-term capital improvements could expose a carrier to a 
serious crisis in the event of an economic squeeze at which 
time a carrier may require short-term financing for 
traditional use. We are therefore concerned about the use 
of short-term financing for long-term purposes and feel 
that where necessary it should be resorted to cautiously." 

I ask you again if that provision of the 
report came to your attention first in November of 4969, or 
was it at some later period? 

A It was in the report in November of 1969 when 
I received it and it came to my attention at that point. 
I read the report. 

Q In answer to this question at Page 225 of your 
examination before trial, did you give this answer: 

"Question: Did you read that statement of the 
ICC at any time? 

"Answer: If my recollection is correct, there 
was a comment to that effect in one of the reviews that were 
written --I believe it was Hoffman's in which it said among 
other things, "On the whole, applicant is in a strong 
financial position" and then went on to some Other details." 

"Question; Did you see that statement that I read to you 


by the ICC at any time prior to the time that you read it in 
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the Hoffman report? 

“Answer: I don't recall offhand." 

Did you give those answers to those questions? 
A I am certain I did. 
Q And the Hoffman report to which we have referred 
is this document F-24 bearing a date of May 9, 1970, and I 
draw your attention to Page 5. 

MR. MANEY: Is that F-24 for identification, 
Mr. Stitt? 

MR. STITT: F-24 for identification, yes, sir. 

A Are you asking me a question at this point? 

Q Yes, sir. Is that the Hoffman report to which 
you referred in that answer? 

A Yes, sir, it is. 

THE COURT: You know, you have referred to 
this Page 4 of this report of the Interstate Commerce 
Commission decided on October 29, 1969 and I assume issued 
November 6, 1969. I don't know what you are trying to get 
out of it. 

MR. STITT: I am trying to demonstrate in this 
case, your Honor, that Goldman, Sachs was on notice -- it is 
not clear whether the right persons knew akin it were in 


Goldman, Sachs -- that Penn Central was using its commercial 


paper for long-term financing as opposed to the traditional 
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use of such paper for current working capital purposes and 


this was the subject of questions that your Honor will recall 

that I put to Mr. Bock and I think also to Mr. Van Cleave. 
THE COURT: I know, but you also stop at the 

end of the second paragraph and never go irto the third 


paragraph. 


Graphs at the request of Mr. Piel and Mr. Bock. I would 


certainly draw the witness’ attention to the third paragraph. 


| 
' 
| 
MR. STITT: Well, your Honor, I read both para- | 
| 


THE COURT: I am not asking to have his SE EERE FON 
draw to it. As I sit here I can read it, and I have read it 
Several times now during the course of the trial, and I find 
that while the Interstate Commerce Commission doesn‘t 
particularly like this being done, it says that the 
applicant is in a strong financial condition. 

MR. STIT£: It does say that, your Honor. 

THE COURT: And they permit it to be done. 

Now, if the ICC finds that the applicant is in 
a strong financial position and allows it to be done, it 
would seem to me, at least in that area, that's the end of 
the ball game. 

MR. STITT: No, your Honor, I don't believe it 
is the end of the ball game. 


THE COURT: In that area. There are other 
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issues in this case, but this one leaves me cold and ~ 


think I indicated that when you had Bock on the stand. 


MR. STITT: Your Honor, I believe this is one -- 


at the very least this is one additional warning to these 
defendants, at the very least. 

THE COURT: But the ICC said it was good. 

The ICC said they were in a strong hinennial 
position. 

MR. STITT: The very fact that the ICC felt 
compelled to make that statement should have been a warning 
to these defendants. 

THE COURT: Should have been a warning to 
Goldman, Sachs not to sell the paper? 

MR. STITT: At the very least it should have 
been a warning to them that they had better look into this 
railroad a little more deeply. 

THE COURT: After the ICC said they are in a 
strong financial position? 

MR. STITT: In view of that fact. 

THE COURT: I disagree with you. Let's go on. 
I think I indicated the other day this is not in this case 
as far as I am concerned. 


If this was so terrible, the ICC shouldn't 


have permitted it. 
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4 theblue sheets, and I believe that referred to *68, ‘69, 


5 and ‘70. 


ryt) 
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BY MR. STITT: 

6 A I am certain, yes, sir. | 

7 Q And you got these as a matter of course at or 

8 about the time they were all written? | 
9 A Yes, sir. 

10 Q I am going to direct your attention to F-26 in | 
11 evidence, a memorandum from Mr. Vesta. a salesman, to | 
12 Mr. Wilson and Mr. Van Cleave, which states, ‘The cbeiceiagh 
13 Insurance Company informed me today that they have dropped Ce 
14 the Penn Central Company from their approved list. They | 
15 told me that the article in the New York Times business | 
16 Section approximately three Sundays ago influenced their | 
17 decision. It was a negative article and according to their | 
18 interpretation the outlook for the company is not as sound 

j 

19 as they thought when they first analyzed the company's | 
20 financial condition. 
21 “Accordingly, and in view of the fact that there | 
2 are alternative companies whose notes are available in the | 
23 Open market, they decided that at the tae wan time they 
24 would not purchase the notes of Penn Central." 
. ‘ 


.I ask you what steps, if any, you tock upon 
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having that news brought to your attention? 

A I don't recall having read this specific 
document. 

MR. MANEY: _ May we ask counsel if he will 
Stipulatethat the original of this document is white, not 
blue? 

MR. STITT: I have never seen the original of 
this, your Honor, I just have the xerox. 

MR. MANEY: Page A-22 in Exhibit A. 

Q I take it your testimony is you have no 


recollection of having been made aware of this fact? 


Q So, therefore, you did not take any steps as a 
result of it? 

A I don't know what the thrust of your question is 
In my ongoing credit investigation I was taking steps all 
the time. 


Q But you never tock any steps in relation to this! 


| vs 

| 

| 

| 

| 

i 
A That's correct. d : 

a 

| 

| 

i 

| 

I 

4 

| 

| 


decision by Continental Insurance? e 
A I don't recall anything specificaliy in con- | 
nection with that. 
THE COURT: What steps did you want him to take? 


Gq Did you call Continental to inquire about their 


reasoning? 
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No, I do not recall doing it. 
And their analysis? 
A No, I don't recall. 
Q Now, in September 1969,I believe we are agreed 
On the date of September 1l -- this is Exhibit P-7 -- you 
attended a mecting with Mr. Wilson, Mr. O'Herron and 
Mr. Drypolcher. 
A This is -~ 


Q The meeting of -- 


Yes. Sure. 


| 
Do you have something to refresh my recollection 
| 
i 


: 


Yes, I wrote this blue sheet. | , 
Would you identify Mr. Drupolcher for us? 


He is a new name, I believe. He was a buyer of 
{ 
commercial paper. 

Q He was at Goldman, Sachs? 

A Yes. 

Q Now, I draw your attention to Mr. O'Herron's 
Statement. Incidentally, this memorandum represents your 
contemporaneous recollection of what occurred at that 
conference? 

A That's correct. 


Q I draw your attention to this statement: 


“"Jonn also pointed out" -- this is the last sentence -- 
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< "that the company will ba in a very tight cash position in 


3 the first quarter of 1970 and asked if we could put out as 

4 much paper as possible in April or longer." 

5 Did you ask Mr. O'Herron any questions concernin 
ca that statement? 

7 A I don't recall any specific questions other 

' than what's recorded in the blue sheets. | 
9 Q Now, you testified on direct examination that | 
10 in your initial view and consideration of the Penn Central 

1 Companies, great things were expected of the merger? | 
og A Yes. ii 

4. 

Is Q And this was one of the favorable considerations: ~- 
i that you viewed in analyzing the company?. ! 
15 A It's background, certainly, yes. | 
16 Q I am going to draw your attention to this blue | 
7 Sheet of November 10, 1969. It is part of the same page | 
% as Exhibit F-20, your Honor, although I believe «he exhibit ! 
19 only includes the first blue memorandum of Octcber 22nd, ! 
0 but let me read this one. 

_ November 10, 1969, by Mr. Wilson: 
a "In talking with John O'lerron, vice-president, 
3 this mcrning, about how fast we. could put out the additional 
24 $50,000,000 Penn Central paper, I told him that the recent 
25 


article in the New York Times financial page quoting their 
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counsel, Mr. Cox, to the effect that Penn Central is having 
a very rough time with the merger, could be very harmful to 
the sale of their commercial paper. I advised him that 
they may want to be thinking about dettine anecine 
950,000,000 in standby lines." 

Did that memorandum come to your attention at 
about that time? 

A I am certain it did, yes, sir. 

Q And did you make any inquiry of Mr. Cox or 
anyone else on his staff as to the nature of the difficulties, 
that Penn Central was encountering? 

“A I do not recall asking Mr. Cox questions 
relative to that. 

Q Well, in fact you did not make any such inquiry, | 
isn't that true? 

A Inquiry as to what, Mr. Stitt? As to the 
subject of this -- | 

THE COURT: As to Mr. Cox' quotation in the 
New York Times. 
THE WITNESS: No, I did not. 

Q As reported to you by Mr. Wilson. The answer is 

no, you did not? 


A No, I did not. 


Q Now, did you make any inquiry as a result of 


SE A ee NE ear ES —~ ee ee erty er = sewee 
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Th 
those statements in th2 Icc report to which the’ 


ours and 
I brought to your attention, Exhibit F-48? 

A An inquiry in what sense, sir? 

Q Any inquiry. 

A I really don't -~- I read the documents, I saw 
that they were allowed to issue an additional 50,000,000 
in commercial paper. I reviewed the documents. That was 
the inquiry. 

Q And thatwas all you did? 

A Yes, sir. 

Q Now, you have testified concerning the 
developments which occurred on February 5, 1970, first of 
all your contact with Mr. Rogers of NCO. who called you on 
that date, is that so? 

A I remember discussions this morning along those 
lines, yes, sir. < 

Q And he called to express concern over the 
sharply reduced earnings whichhad been announced in the 
newspapers of that date? That's recorded in your memorandui? 

A That's recorded in my memorandum, yes, sir. 

Q And in additon youlearned on that date or 
Shortly thereafter that Brown Brothers had removed Penn 


Central form its approved list for purchases of commercial 


Paper? 


i 
| 


! 
i 
! 
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Mr. Levy, Mr. Wilson, Mr. Bevan, Mr. O'Herron and 


Mr. Loder on February 6, 1970. 


A Yes, sir. rs 


@) I believe you testified on direct examinaticn 


that this memorandum contained very important information? 


A I think it was important information, yes, sir. 
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2 B I don't recall specifically that icon. 

3 Q Did you make any inquiry of Brown Brothers 

4 as a result of the credit memoranda F-3 and F-4 or A-13? 

5 A If you are talking about whether I made an e 

6 inquiry of Brown Brothers -- | 

7 Q Yes. ne 

8 A --relating to that, I don't remember any | 

9 inquiry. : 

10 Q Do you recall instructing anyone else to make 

¥ an inquiry? : | 
12 A No, I did not. : 

13 Q Now, you were also asked questions about 

14 Exhibit F-3 which is the memorandum of the meeting among : 


21 Q Now, I ask you, did you make any inquiry of 


Penn Central officials regarding what had been discussed at 


this recessed club luncheon on that date, February 6th? 


* 8 F 


A No, I did not. 


& 


Q I believe you testified that you made a cushion: 
{ 
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analysis, is that your term? 
A Yes, sir. 
Q And did you record this analysis in the blue 
sheets? 
A No, I did not. 
Q Do you have this analysis with you today? 
A No, I do not. 
Q Where is it? 
A The cushion analysis that I did? 
Q Yes. 
A It's in a waste paper thrasher somewheres, 
I gather, not returned to the earth. 
Q You placed your analysis in the waste paper 
basket? 
A I don't know what you are referring to in terms 


of analysis. I am saying that I made calculations as I have 
outlined in the past in the last two or three hours I have 
made eyeball studies of earnings and so forth. I did not 
write “an analysis." 

Q But this cushion study -- 

THE COURT: This is what? 
Q May we use the term “cushion study" -- 
A Yes, that's fine. 


THE COURT: What is that? 


oda . 


Vogel-cross fae 

MR. STITT: Would you answer the question of the 
Court, Mr. Vogel? 

THE WITNESS: Your Honor, I think we have talked 
about this earlier. This was my estimate of the usable 
assets either owned by the railroad directly or through its 
wholly-owned suksidiary. 

THE COURT: That‘s what you testified at the 
conclusion of direct? 

THE WITNESS: Yes, sir. 

Q Now, is it your testimony that you threw away 
this cushion analysis? 

A I threw away calculations that I made within 
the context of it. 

THE COURT: Are you assuming he wrote out an 


analysis, Mr. Stitt? 


MR. STITT: I am just trying to find out what 


happened to it. 
THE COURT: Why don't you ask him. What 
happened to what? You are assuming the existence of a 
detailed analysis. He is saying, as I gather, he didn't 
make one. 
Q Is that your testimony? 
A I did not make adetailed analysis. I made 


calculations which I destroyed. 
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Q And did you give this particular cushion analysis 
or study -- 
THE COURT: You keep saying analysis or study. 
I gather whatever he said was oral; that there was nothing 
written down in the form of a report as we understand it. 
Q You gave no such written report to anyone at 
Goldman, Sachs? 


A No written report, no, sir. 


| 
| 
Q Mr. Vogel, you testified that one of the things | 
that impressed you about the Penn Central group were | 
Subsidiaries, non-railroad subsidiaries? | 

A Yes, sir. | 
Q Isn't it true that you did not review the 


financial condition of the subsidiaries of Penn Central 


| 
| 
other than the Pennsylvania Company? | 
| 
{ 


A Review the financial condition? if 
Q Yes. 


A I don't know what you mean by that. I looked at 
all the subsidiaries. | 

Q Did you make any analysis of the financial 
condition of the subsidiaries of Penn Central other than the 
Pennsylvania Company? 

A Yes. I looked at, for example, Pittsburgh & 


Lake Erie at one time in connection with. could they do a 
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bond deal. 

Q Well, at Page 228 of your examination before 
trial were you asked these questions and did you give these 
answers: 

“Question: What did you do in terms of 
investigating the financial condition of the subsidiaries? 

“Answer: We would review whatever information 
was available on the subsidiary and to come to our con- 
clusion what, if anything, that added to the strength of the 
parent company. 

“Question: What subsidiaries did you review? 

“Answer: There are a lot of subsidiaries. I 
don't recall specifically which ones we reviewed. 

“Question: Can you name any subsidiaries whose 
financial condition you reviewed? 

“Answer: Pennsylvania Company." 

Were you asked those eiesciaus and did you give 
those answers? 

A I am certain, yes, sir. 

6) And the detailed review that you made of the 
Pennsylvania Company was in December 1969, as a pesuie of 
that prospectus, isn't that so? 


A No, I made other reviews. We are talking about 


two other things. I think you are talking about a review 
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of financial condition and I am talking about I made a 
review in terms of the investment Pennsylvania Company had 
in various subsidiaries and used those --~ that review in 
terms of my cushion study. 

Q I thought I understood your testimony to be that 
you got your best look at the Pennylsvania Company in 
December 1969? 

A That's the most comprehensive document. It had 
a lot of material in it. You didn't have to go to 14 
different sources. 

Q You also testified on direct exmaination concern- © 
ing the change of name to Penn Central Transportation 
Company effective October 1, 1969. 

A Yes, sir. 

Q I believe you used the word “confusing” in 
referring to that development? | 

A The -- 

MB MANEY: Objection, your Honor. I ke@lieve 
the testimony on direct was terminated at the Court's 
request. 

Q Well, did you use that nee "confusing"? 
A Yes, sir. 


Q Now, prior to October lst, Penn Central was the 


company issuing the paper, isn't that so? 
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- A That's correct. 

: Q And this was the parent company, the uppermost 

4 parent of the consolidated companies? 

5 MR. MANEY: Objection, your Honor. Outside the 

6 ®cope of direct. 

q THE COURT: Overruled. 

. Q Isn't that so? 

° A The Penn Central Company you are referring to | 

10 was the owner of Pennsylvania Company and the railroad | 

il properties. | 
| 

e Q Yes, and as of August 1, 1969 that was the parcnt. 

13 of the railroad operations, the Pennsylvania Company and the | 

” subsidiaries? | 

15 A That's right. | 

16 Q And as of October 1, 1969, the company issuing ) 

W the paper was now Penn Central Transportation Company? | 

is A Yes, but there is an interluding step in thece : 
j 

19 if you would like -- ! 

” Q Let me take it on in a couple of more steps. : 

21 | A It was the same company with a name change, yes. : 

| QO But it was no longer the overall parent? Up | 


| above it was a holding company called Penn Central Company? 


A 


It was the over -- it continued to have the 


identical assets it had prior to the name change. There was 
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another company that owned its stock. That was the holding 
company that was formed earlier in the year. 
Q That was Penn Central Company? 
A That's the name they gave it, yes, sir. 
Q Now, I am going to draw your attention to this 
corporate structure diagram as of April 1, 1970, on Page 29 
of the defendants' pretrial memorandum and we have Penn 
Central Company and then underneath that we have Penn Central | 
Transportation Company with the railroad and the Pennsylvania: 
Company and the subsidiaries, but we also have over at the | 
left attached to Penn Central Company and not to the | 
transportation company, Southwestern Oil & Refinery Company, ! 
Royal Petroleum Corp. and Penn Central International, do we 
not? 
That's what it indicates in the block, yes, sir. 
MR. MANEY: Can we establish a date for that? 
your Honcr? 
THE COURT: April 1970. 


MR. MANEY: Objection, your Honor. Irrelevant. 


| 

t 

4 

! 

THE COURT: Unless it was changed. : 
Q I as you, can you tell us whether those 

companies or the assets which they then represented as of 

April 1, 1970, were held by Penn Central Company as of 

October 1, 1969? 
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A I don't recall specifically when those companies 
were acquired by the parent company. I believe it was after 


that. 


Q All right. But if they were acyuired after, 


by the parent company in its own till as opposed to the 


presumably they had to be acquired with certain moneys held 
railroad company? 
| 


A Or a -- 


‘MR. MANEY: Objection, your Honor. It assumes 


facts not in evidence. It is contrary to evidence. 


12 THE COURT: It is obvious, isn't it? 
13 HR. MANEY: No, your Honor, not for cash. This 
14 


was a stock-for-stock acquisition, these acquisitions. 


5 15 A Also -- 
16 THE COURT: Penn Central Transportation Company | 
| 
17 : : 


issued its stock? 


| | 

18 MR. MANEY: No, your Honor. Penn Central 
a 19 Company, the holding company, acquired other companies, | 

a | Southwestern Oil & Refinery Company and Royal Petroleum on | 

21 | an exchange of stock for stock. 

2 | THE COURT: And therefore, those companies 

23 wouldn't be subject to the commercial paper issued by the 

A Penn Central Transportation Company, would it? 

25 


THE WITNESS: That's correct. 
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And they wouldn't be a usable asset, would they? 
I did not use them. 
Q But they wouldn't be a useable asset for a 
purchaser? 
A I did not use them. 
THE COURT: He said he didn't use them, Mr. Stitt 
Q Now, did you take any pe to ascertain that 
there had been no change of assets or no reshuffling of 
assets involving the issuing company as a result of this 
reorganization on or about October 1, 1969, and if so, 


would you give us the details? 


A I don't know what you mean by reshuffling. We 


were aware -- 


4 
THE COURT: He has already stated that the a 


e 


That's what he said, | 


THE WITNESS: Yes, sir. 


Stayed the same and the name of the owner just changed. | 
| 


Q What steps did you take to reassure yourself 
On that point? 

A What steps? I had a name change document 
indicating the name of Penn Central Company is now Penn 
Central Transportation Company. I don't know what you are 
asking. 


Q And this document did nothing further? 
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THE COURT: What else would you want him to do? 
Q Well, did you make any inquiry of the company 
officials? 
A I did not call the company other than record the 
name change, no, sir. 
Or anyone else? 
Not to my knowledge, no, sir. 
MR. STITT: If I may have a moment, your Honor? 
(Pause.) 
Q This name change document, was that a brief 


one-page announcement put out by Penn Central? 


A I don't remember. I think it came into me. 


MR. ITT: Nothing further of this witness, 


your Honor. 
THE COURT: Do you have any redirect, Mr. Maney? 
MR. MANEY: No, your Honor. : 
THE COURT: You are excused. 
(Witness excused.) 
THE COURT: May I see counsel at the bench, 
please? 


(Discussion off the record at the bench.) 


(Adjourned to 10:00 a.m., June 9, 1975.) 
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.FRANKLIN SAVINGS BANK OF NEW YORK 
vs. 71 Civ 882 
GUSTAVE L. LEVY, et al 


New York, June 9, 1975 
10:00 a.m. 


Trial resumed. 


MR. PIEL: If your Honor please, Mr. Stitt has 
kindly produced the original note which has been marked 
F89-A for identification, and I am not offering it in evi- 
dence, but I would just like to exhibit it to the Court so 
that the record may note that the signature of Mr. Shaffer 
for the Penn Central Transportation Company was a machine- 
made facsimile signature. ‘ 

THE COURT: All right. 

MR. PIEL: If your Honor please, Mr. Stitt has 
kindly conceded the authenticity of our exhibit which we 
noticed in the pretrial order AZ for identification, being 
a document entitled "Penn Central Company, 1970 Financial 
Plan," under date of March 6, 1970, indicating that it 


originated from the Director of Budgetary Administration, 


and having been found in the same file as Plaintiff's 
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Exhibits 76, 77 and 78, which your Honor has admitted into 
evidence subject to connection. 

Our point in objecting to those documents was, 
of course, that these were internal detailed displays for 
Management purposes of a kind that one cannot assume could 
be available to outsiders, although some ultimate conclusion 
from it might be expressed to then orally. 

AZ we submit to complete the Picture, and if 
your Honor sustains our objection to 76, 77 and 78, then 
we would withdraw AZ. 

I might just say, your Honor, that 76, 77 and 78 
appear to be weekly revisions of the first-quarter's estimates, 
and the figures in the column on AZ which are under first 
quarter coincide with the figures on Exhibit 78. What this 


then does is to project for the three quarters and the total 


| 
| 
| 


for the year. c 


THE COURT: It is admitted in evidence. | 


MR. PIEL: I call your Honor's attention to 
the fact that on February 6 at that conference, the rail- 
road people told the Goldman, Sachs people that the estimated 
loss for the year, total net ordinary -- earnings lost for 
the company, that is to Say, the Penn Central Transportation 
Company, would be $56 million, as it had been the vear before 


and that figure appears in the lower right-hand corner of AZ. 
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MR. STITT: I do object to Mr. Piel's testi- 


fying, your Honor. We have witnesses in the room, Mr. Levy 


and the gentleman next to him. I don't intend to -- 


THE COURT: He is not testifying, he is just 
arguing, which he can reserve for the end of the case. 

MR. STITT: I consent to AZ going in evidence, 
your Honor, but I do not wish my silence to be construed 
aS agreement with other remarks made by my adversary, most 
respectfully. 

(Defendants' Exhibit AZ was received 
in evidence.) 
GUS TAVE L. LE vx, 
called as a witness by the defendant, being first 
duly sworn, testified as follows: 
DIRECT EXAMINATION 
BY MR. PIEL: 
Q Are you the senior partner of Goldman, Sachs & 
Company? 
A. Yes, sir, I am. 

How long have you been senior partner? 

For about seven years. 

You succeeded Mr. Sidney Weinberg -- 

Yes. 


-- upon his death? 


Voila 


Levy - direct 
Yes. 


When did you first go to work with Goldman, 


February of 1933. 
Forty-two years ago? 

A. Yes, sir. 

Q I want you very briefly to trace your business 
career and experience, very briefly, at least until we get 
to Goldman, Sachs, but, first, what had been your education 
before you had your first job for a living? 

A. I went to Tulane University as a freshman. 
However, in November of my freshman year, I had to leave 


college. I came to New York and started as a runner in 


Q Was New Orleans your hometown? 


A. Yes. 


Wall Street in November of 1927. 


Q You grew up there? 
A. Yes. 
Q What was your first job? 
A My first job was a runner at Newborg & Company. 
Q What was a runner? 
A. A.runner was and is a person who delivers 
paper and securities around the street and did odd jobs for 


the firm he works for. 


tones 
oe i 


Levy - direct 
Q If only as a matter of preinflation nostalgia, 
what was your starting pay? 
A Slla week. 
Q Did you say Newborg & Company? 
Yes. 
How long were you with them? 


I was with them, as I recall, until sometime in 


Q Was that a brokerage house? 

A. Yes. After that I went to a firm called 
Pringle & Company for about a year. Then I heard about 
the job at Goldman, Sachs & Company, and then I went with 
— 

Q ‘What did you do at Pringle & Company? 

A. I was a bond trader and securities trader for 
Pringle & Company. 

Q So that you began with Goldman, Sachs, then, 
in about -- 

A. February 1933, as I recall. 

Q Did you resume studies at any point? 

A. Yes, I started going to NYU night school in 
about 1928 and I went for about five years. 

Q Was this night -- 


A Yes, sir, night school. 
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Q What did you do when you started out with 
Goldman, Sachs? 

A. I was hired as a foreign arbitrageur to deal 
in -- with counterparties in Europe, in foreign bonds, 
primarily. 

Q Have you been with Goldman, Sachs ever since? 

A. Yes, sir, with the exception of the time I was 
in the Army. 

Q You served with the Army Air Corps in World 
War IL, 

Yes, sir. 

Twenty-six months abroad. 

Twenty-six months abroad and something over 
three years total -- 

Q You went in as a first lieutenant and came out 
a lieutenant colonel; is that right? n 

A. Yes, sir. 

Q In addition to being senior partner of Goldman, 
Sachs, are you a director of a number of financial and 
industrial corporations? 


A, Yes, I am. 


Q I show you a piece of paper that we have marked 


Defendants' Exhibit FB for identification. This wasn't a 


pretrial order document, but I am proposing, your Honor, to 
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2 save time in testimony by such a summary. This is a piece 
3 of paper, a memorandum, that your secretary furnished me 
4 at my request. 
5 I ask you to look it over and I ask you if that 
6 isn't a correct list of your present directorships. 
7 A. Yes, I believe it is. 
8 Q Have you in addition to being at the present 
9 time a director of those corporations, have you, from time 
10 to time, had directorships in other different corporations 
ll in the past? | 
12 A, Yes, sir. | 
13 Q In order, among other things, to show the | 
14 directorships in the period 1968 to 1970, I show you another | 
15 document, FC for identification, and ask you tf that isa 
16 correct list of your previous directorships. 
17 A. , Yes, sir. 
18 MR. PIEL: In lieu of testimony on the subject, 
I offer these in evidence, your Honor. 
MR. STITT: No objection by the plaintiff, 
21 your Honor. 
xxx 2 (Defendants' Exhibit FB was received 
: i.) in evidence.) 
xxx 2 (Defendants' Exhibit FC was received 
5) in evidence.) 
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Q Listed alphabetically the first one is the 
Bowery Savings Bank, of which you have been a director for 
some ten or eleven years. 

Are you a member of any committees of the board 
of that institution? 
Yes, sir. 

Q. What? 

A. I am presently on the executive committee. The 
executive committee changes every six months -- six months 
or a year. You are on for six months or a year and you are 
off for six months or a year. It is my turn to be on now. 

I am also a member of the investment committee 


ever since I hav2 been a trustee of the Bowery. 


impression that you are some kind of a movie star making 


‘ 
Q In order that the Court is not led in to an | 


one-night stands with name bands around the country, I would 
like to ask you how much of your working time you devote 
to the duties of these directorships. 

A. It is hard to say. I would guess somewhere 
between twenty-five and thirty percent of my time. 

Q How long is your working day? 

A. I get up most every morning around 5:30 and I 
usually am downtown or at a directors' meeting uptown until 


6:00 or 7:00. Two, three, four nights a week normally I go 
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to business dinners or philanthropic dinners, to which 


business people ask me to go. 


Q In the morning, what time do you get to your 
office? 

A. 8:00 o'clock. 

Q What have you done before then that relates to 


your business, if anything? 


A. Part of my briefcase, I have read the Wall 


Street Journal and the New York Times. 


Q How many days a week does this go on? 
A, Every weekday and most weekends. 
Q How often do the boards meet of which you are 


a member? 


A, Some of them meet monthly and some of them meet 
quarterly. 

Q Do you have any conflicts of Netidne “Aatoae 

A. No, sir, I don't. When I did have conflicts, 


the boards were kind enough to adjust their schedules so 
I could attend. 

Q What is your attendance record? 

A. I think pretty good. I att2nd most of the 
meetings, except if I am on vacation or sick, or something 


like that. 


Q How does it come about, please explain to the 
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2 Court, how does it come about that you, having come up in 


"22 


the investment banking business, as you have, are on the 


4 boards of so many corporat ions? 

5 A. Well, it's been a tradition of my firm to be 

6 On boards of companies where we publicly issue securities, 
7 if the companies want us to be on. So whenever they have 
8 


asked us to be on boards of companies where we publicly 


9 issue securities, I have normally gone on the boards. 
10 0. What is the reason for your wanting to do that? 
11 A In order to protect the investors to whom we 
12 sold the shares, or whatever it was, and also to be of 
13 service to the company, as well. | 
: 14. Q In the past, were many of the companies whose | 
y 15 boards you went on, companies that had previously been 
16 privately or closely held? 
17 A. Some of them were and some of them wéren't. 
18 Q So that those managements didn't have experience 
. 19 in the responsibilities of public ownership? | 
20 A. That's right. : 
21 Q Have you been teaching, Mr. Levy? 
2 A Yes, sir, I have been teaching for the last 
2B three or four years at NYU. 
24 Q In what school and what do you teach? 
25 


A. In the School of Finance and Business Administra- 
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tion, I have forgotten the exact title, I teach for about 
three or four months every year, twice a month, a course 
On current events in the investment banking field. 
re Are you a commissioner of the Port of New York 
\ 
Authority? 

A, Yes. 

Q Member of the Economic Development Council of 
the City of New York? 

A. Yes. 

Q In addition, you mentioned that you had 
philanthropic activities that occupied your time. 

A. Yes, sir. 

Q I don't want you to mention anywhere you are 
on the letterhead with a lot of other names or give them 
money or sit on the dais at dinners. 

Are there any such engagements that involve 
working responsibilities? 

A. Yes. I am trustee of the Museum of Modern Art 
and chairman of their development committee, I am on the 
executive committee of Lincoln Center -- i 

a Lincoln Center For The Performing Arts? 

A, Yes, and treasurer. I am president and chief 


lay officer and very active in Mount Sinai Medical Center, 


which includes a medical school and a hospital. 
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Q In 1969 and 1970, did Goldman, Sachs have an 

3 office manual setting forth for the benefit of its employees 
4 its policies and procedures? 
5 AL To the best of my recollection, it did not. 
6 Q Did any department have a manual describing in 
7 writing its procedures? 
8 A. To the best of my knowledge, it did not. 

; 9 Q. In 1969 or 1970 were new employees trained and 
10 informed of what the policies and procedures of the firm 
1] were? 

: 12 A. Yes, sir. We have had a tradition of on the 
13 job man-to-man training for many years, and it has worked 
14 quite well. | 
15 Q How long has it been done that way? 

16 A Since = have been there, and we have been in 
17 business 107 el u 

18 Q How did Mr. Wilson come to be selected to be 
19 the head of the Commercial Paper Department? 

20 A. He had worked there for many years, and along 
21 with John Rhoades who was his superior who was the partner 


in charge of the Commercial Paper Department, we all got 


to know Bob Wilson quite well, and when John recommended 


him to succeed him, we all agreed wholeheartedly. 


Be oP, BR 


Q How many years had Mr. Rhoades been head of the 
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Commercial Paper Department? 

A. I think as I recall, some seven or eight years, 
something like that. 

Q He was preceded by? 

A. He was preceded by Bob Anderson. 

Q Did the management committee give Mr. Wilson 
any directions to consult the management committee on 
matters of credit and marketing of commercial paper? 

A, No, sir, it did not. 

Q Was there anyone on the management committee 
who had background or experience in credit investigation 
and marketing of commercial paper? 

A. No, sir, no one did. 

Q Who made the decision on behalf of Goldman, 
Sachs to deal in the commercial paper of Penn Central? 

A. Mr. Wilson and his associates. I wag the new 


businessman involved. 


Q In other words, you were a contact with the 


Penn Central for general purposes. - 
A. Correct. 
0 We will come back to that. 
Did he ask your approval for making the decision 
to take on the paper and offer it in the market? 


A He did not. 
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2 Q Did you give any directions to him as to what 
3 he was to do about taking it on or not taking it on? 
4 A. I did not. 
5 Q Was that the usual practice with respect to fs 
6 decisions to take on new issuers? 
7 A. It was, and it still is. 
8 0 What is your recollection, Mr. Levy, as to how 
9 it came about that Goldman, Sachs began headling commercial 
10 paper for Penn Central? By that I mean, of course, the ; 
1 merged combined companies. 
12 A. : We had issued commercial paper for one of the -- 
13 for the New York Central Railroad at one time, and we had ; 
4 been soliciting other business, we did a little commission 
15 business, both New York Stock Exchange commission business, 
16 both for the New York Central and the Pennsylvania Railroad | 
17 Company, and when they merged, I just don't recall whether 
18 Bevan contacted me or I contacted him. I do recall meeting 
& 19 him in Philadelphia and riding back on a train with him. 
20 We discussed it and he came in for lunch with myself and 
21 Bob Wilson, and I think John Whitehead, one of my partners 


was there, and I don't recall who else was there. 


0 I don't want to take a lot of time on the be- 


ginning of this. 


RF 8 R 


That would have been sometime in '68? 
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A. Yes, sir, I believe it was. 
Did Walter Blaine have anything to do with it? 


Yes, Walter Blaine had known Dave Bevan for many 


Who is Walter Blaine? 

He ae one of my partners, who is now retired, 
and Dave Bevan pricr to going with the Pennsylvania Railroad 
haji been chief financial officer of the New York Life 
Insurance Company, and we used to sell the New York hie 
Insurance Company a lot of bonds, and Dave and Walter Blaine 
handled that account. 

Walter Blaine was in charge of Goldman, Sachs' 
Syndicate Department and got to know Dave pretty well, and 
I knew him casually. | 

Q Was there any contact with the Pennsylvania 
Railroad before the merger with reference to comercial 
paper, if you know? 

A i don't recall that there was, but I am not sure 
of that. 

Q What was the volume of commission business that 
you did witis the New York Central prior to the merger? 

A. I think a few thousand dollars a year, probably. 
I have forgotten the exact amounc but it wasn't very big. 


Q What about the Pennsylvania Railroad? 
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A. I think it was the same, around a few thousand 
3 dollars a year. 
4 0. As chief financial officer of the New York Life 
5 Insurance Company, had Mr. Bevan bec in ciate of keeping 
6 that institution's reserve funds invested? 
7 A. Yes, sir. He had charge ef all their investable 
8 funds. 
9 Q Did those investments include so-called private 
10 placements where they take an entire issue of debentures or | 
ll bonds of a commercial or industrial company? | 
12 A. Yes, sir. | 
13 Q Is that commonplace with huge life insu: ance j 
14 companies? s 
15 A It, is. 
16 | oe Is New York Life one of the biggest? 
17 A New York Life is one of the biggest in the 
18 country. The Big Three are the Equitable, the New York Life 
19 and the Metropolitan. 

Q What was your own experience of Mr. Bevan's 

21 integrity and ability? 
A. First-rate fellow in all respects. 
Q. Did you know Mr. Bevan's reputation in the 


financial community at that time for integrity aul ability? “ 


RY BR 


A Yes, sir. 
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Q What was it? 
3 A. He had great -- his reputation was that he was 
4 a top-flight man, honest, trustworthy and capable. 
i) Q He joined, am I right, I think this is reflected 
6 in the documents, but to be clear about it, he joined the -- 
7 he went from New York Life to become the chief financial 
8 officer of the Pennsylvania Company? 
9 A. Pennsylvania Railroad. 
10 ae I mean the Pennsylvania Railroad. 
ll A. I believe that's correct. 
12 Q- So after the merger, he became the chief 
13 financisl officer of Penn Central? 
14 A Of the Penn Central Company and its related 
15 subsidiaries. 
16 Q Did you know any of the other men, if you re- 
YW call, in Pennsylvania Railroad Company who went dver into 
18 the merger and continued in the management? 
19 P.. Yes. I knew Mr. Saunders very Slightly, I met 
him a couple of times, and I knew Mitrce Perlman who came 
21 from the Central. 
2 Q That's not my question. I am asking you about 
2B the Pennsylvania Railroad. You knew Mr. Saunders? 
A A. And I knew Mr. Gerstnecker. 
25 


Q Would Mr. Gerstnecker have been the -- 
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A. I think he had been the treasurer of the 
Pennsylvania Railroad Company. 

Q His office in the Penn Central appears in the 
documents here. 

A Yes. 

Q I think again treasurer or some such position; 
is that right? 

A Yes, sir. 

Q Did you know Mr. Saunders' reputation in the 
financial and business community for integrity and ability? 

A Yes. 

0 What was it? 

A. He had a first-rate reputation for integrity 
and ability. 

Q Going. over to the New York Central side, had 
you known prior to the merger, had you been personally 
acquainted with officers of. the New York Central? 

A. Yes, sir. 

Q ‘Which ones? 

A. I knew Alfred Perlman who was the president 
and chief executive officer, I knew Walter Grant, who was 
chief financial officer, I knew Mr. McCrone, who I believe 
was the treasurer. 


2 Mr. Saunders became chairman of the Penn Central? 
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A. Of the combined -- after the merger? 


Q Yes. 


1. I believe Mr. Saunders became chairman and 


Mr. Perlman became president and chief operating officer 


and Bevan was chief financial officer. 

a Did Mr. McCrone éo over to the Penn Central? 

A. I believe he did initially. I am not sure of 

Q Mr. Grant I think did not. I haven't seen his 
name hbowas -- 

A No, I don't believe ,alter Grant did. He went 
to Con Edison as -- 

Q With reference to Mr. McCrone, Mr. Perlman and 
Mr. Gerstnecker, did you know their reputations generally 
in the business and financial community? 

A. I had never heard of any slur on their reputa- 
tions whatsoever. As far as I knew, everyone spoke very 
highly of them. 

Q Did there come a time when Mr. Perlman left and 
was succeeded by Paul Gorman as president? 

A. Yes, sir. 

Q Do you remember when that was? 

I think it was sometime late in 1969. 


Was it in November of 1969? 
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2 A. I think it probably was. I am not 100 percent 

3 Sure of that. 

4 0. It appears in the blve sheets. 

5 Where had Mr. Paul Gorman come from? 

6 A, He had come from the AT & T System. He was 

7 president and chief executive officer of the Western Electric 
8 Company. 

9 Q Was that a principal subsidiary of AT & T? 

10 A One of the principal Subsidiar-es, manufacturing 
11 subsidiary. | 

0 12 Q Did you have any contacts with the AT & T 
, 13 System on behalf o.: Goldman, Sachs? 

14 A Yes. | 
15 Q Were you the new businessman for AT & T? | 
16 A. f was. | 
17 Q Did you get to know Mr. Gorman in that connec- 

18 tion? 

19 a. Yes, sir. 
20 Q Did you serve with Me, ocean on any boards of | 
21 directors? 

2 A. Yes, I served then and still do as director of 
3 the New York Telephone Company, and Mr. Gorman was also on 

2A the board of the New York Telephone Company. One of the 
v3) 


principal subs of the AT & T Company. 
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Q What was your opinion of Mr. Gorman's integrity 
and ability as a businessman? 
A. A fine person, top-rate operating man, hard- 


nosed and very excellent fellow. 


0. Did you know his reputation in the financial 


and business community for integrity and ability? 

A He had a 100 percent reputation for integrity 
and ability. 

Q Did he stay with the Penn Central after the 
petition in reorganization? 

A. No, sir. 

0. Where did he go? 

A. He became chief executive officer of the 
International Paper Company. 

Q Is that a very large -- 

A. It is one of the largest industrial Companies 
in the United States. 

Q I am going to ask you to look at Plaintiff's 
Exhibit F-2 which is a blue sheet by Mr. Wilson dated 
February 5, 1970. I am not at this point going to question 
you at any great length about this, but I do want to call 
your attention to I think it is the third sentence of 
Mr. Wilson's memorandum. 


“Having talked with GLL last night and JCH this 
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morning, I called John O'Herron." 
First of ali, who is JCH? 

A. JCH, I am sure, refers to James C. Hemphill, 
who is the partner in charge of our Chicago office and who 
had been in the commercial paper business all of his life. 

Q This made reference to the morning's press 
announcement of the transportation company's -- not the 
consolidated results but the transportation company's 
operating loss of $56 million for the year 1969, and it 
appears he phoned you about that. 

Do you know where you were when he phoned you? 

A. Yes, sir. I believe I was in St. Louis attending 


a May department store's board meeting. 


They have meetings about seven or eight times 


} 
‘Is that a monthly occurrence? 
1 


When you go to those meetings, what time do they 
start? 
A. They start usually at 9:00 o'clock in the 
morning and are over by about 1:00 o'clock. 
Q What do you do, go out the night before? 
A. I go out the night before and come back in the 
afternoon after the meeting is over. 


Q On this occasion, did Mr. Wilson reach you on 
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2 | the phone when you were out there the night before the 

3 meeting? 

4 A. I believe that he did, yes. | 

5 oe Wes there anything about Mr. Wilson's telephone 

6 call that caused you to change your plans about returning 

7 or did you just return as you normally did? aa 

8 A. I just returned as I normally do. 

9 Q On the next day did you nave a luncheon meeting 

10 with Mr. Bevan and Mr. O'Herron? 

1] MR. STITT: Is counsel referring to February 5 

12 or February 6? 
13 MR. PIEL: I beg your pardon, I must have mis- 

14 spoken. Thank you, Mr. Stitt. 

15 Q . am referring to Plaintiff's Exhibit F-3, 
16 which I show you. The first sentence refers to a luncheon . 
17 meeting with Bevan, chaiiman of the financial committee, 

18 O'Herron, the financial ee president, and Loder, the 

| treasurer, with you and Wilson. 

20 : Do you recall that luncheon meeting? 

21 | A Yes, sir. 
2 | Q Where did it occur? 
i.) A. As I recall, it occurred at the Recess Club, 

% across the street from our offices at Goldman, Sachs. 

ys) Q I would like you to look this document over. 
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I have asked you to do that before, but just go through it 
again now, and tell us if anything comes back to you about 
the meeting, something of a substantive nature that is not 
in this memorandum, or do you have any recollection going 
beyonu what is here? 

(Pause) 

A. No, sir, I don't have any recollection of any- 
thing else except what is in the document. 

Qa I would like you to read to yourself now, not 
out loud, read the second paragraph which refers to the 
cailroad's needs and to plans for meeting those needs. 

(Pause) 
A. Yes, sir, I have read it. 
Q Mr. Levy, I am really focusing on the period 


involved in this suit, '68, '69 and '70, so if I use the 


present tense I want you to remember that I don't want to 


know your answer unless it was true at that time, but how 
often did you, during that period or in your previous year 
as an investment banker, have occasion to make a judgment 
on the feasibility of proposed financing plans? 

A. Many times. Very often. 

Q In fact, to save time, if Mr. Stitt will permit 
a leading question about what we all know is so, investment 


bankers assist issuers to make investment plans, isn't that 


ment banker?’ 

MR. PIEL: Let's have it from the witness. 

THE WITNESS: That's very dieeieus, Judge. 

MR. PIEL: I might say, your Honor, the Invest- 
ment Bankers Association once wrote a book to try to 
explain it. 

THE COURT: We don't have enough time for that. 
Just the first three sentences. 

THE WITNESS: An investment banker is engaged 
in financing activities on behalf of industrial, utility 
and other types of corporations as well as municipalities, 


for financing their short-term needs, whereby they act as 


ihbg 25 
true? 
Yes | 
t?1 COURT: What is a definition of an invest- 
I 
| 


agent, they purchase and sell immediately. In other words, aos 
it is d.stinet from a commercial bank where a commercial | 
bank holds for its own acccunt. An investment bank is a 
conduit, in effect. 

Q In addition, an investment banker will organize 
a syndicate of other investment bankers. 

A. That's correct, and pike ee, but the purpose 
is to distribute immediately. 


Q The ultimate purpose is to distribute to the 
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public but the syndicate takes title to the whole issue 


and takes the risk during the marketing period. 


A. That's right. Hopefully that's only a very 


short period. 

Q And certain firms specialize in being so-called 
managing underwriter? 

A Yes, sir. 

Q And the managing underwriter Organizes the 
syndicate by inviting other bankers to come in and take 
shares of the risk, other investment bankers? 

A. That is correct. 

Q Commercial banks are forbidden to participate 
in that business by the Glass-Steagall Act? 

A. That's correct. 

Q But the managing underwriter then negotiates 
the terms and helps the issuer to arrange the terms of the 
issue that will be offered to the public? 

A. That's right. He doesn't undertake them 
Originally unless he thinks they are feasible. 

Q If he thinks they are feasible and undertakes 
them, he assists the issuer in getting up both the offering 
documents, the prospectus, the instruments that represent 
the security and also the registration statement that's 


filed with the SEC? 
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Correct, 

Q Very often the underwriter's counsel are the 
ones who do all the work? 

A, Well, that I don't know. 

Q, You don't know that that's so? 

A. That I don't know.’ 

THE COURT: You want me to assume that when 
I have the fixed legal fees in the future -- 

MR. PIEL: It is generally true that the 
underwriter's counsel are the ones who have had the 
experience with arranging these financings, your Honor, 
rather than the company's counsel. 

Q Anyway, you must suspect that from the bills 
you pay, Mr. Levy. 

A. Yes, sir. 

Q. Did you have a view at the time of ydéur luncheon 
meeting and your discussion that day with Bevan, O'Herron 
and Loder as to the feasibility of the proposed means of 
raising funds that are referred to in the second paragraph 
of this blue sheet, Exhibit F-3? 

A Well, I didn't have an opportunity to study the 
plans except what they told me, but it sounded on the face 
of it that they could do it. I am sure they explored this 


with their managing underwriters, of which we were not one, 


SOUTHERN DISTRICT COURT REPORTER: 


795a 


te agit! 
lhbg 28 Levy - direct ag 


in the investment banking world? 


2 and the managing underwriters must have said it was 

3 feasible. 

4 0 Who were their managing underwriters? 

5 MR. STITT: I object to the conclusion "must," 
6 your Honor. 

7 THE COURT: © Sustained. 

8 0 Your answer is stricken, Mr. Levy, and I will 

9 ask you another question. 

10 Did you know at the time who the managing 
ll underwriters for the public offerings of the Penn Central : 
12 ee 

13 A. Yes, sir. As I recall, I believe it was Kuhn, 
14 Loeb, First Boston and Glor-Forgan. 
15 Q What kind of standing have those three firms 


17 A. 


They had at that time excellent standings, all 


three of them. 


19 Q 


Their names appear as underwriters, your Honor, 


on the documents in evidence here and in the credit file, 


21 the offering circular and the May 1970 issue which did not 
2 eventuate. 
2 A. I believe there was some change in the final 
| document. I believe Solomon Bros. was added as a managing 
25 


underwriter. 
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Q Goldman, Sachs was not? 
A. bolanan, Sachs was not. 
Q I ask you again, with reference to the subject 
matter -- 
MR. stir; May 3 inquire wnether the circular 
dated May 1970 is in evidence? 
MR. PIEL: I guess it isn't. Thank you for 
the correction. 


MR. STITT: I didn‘t know whether it was or 


MR. PIEL: No, you are right, it is not. The ; 
December offering circular is in evidence. Thank you, “ 


Mr. Stitt. 


’ 


Q Directing your attention again to that second 
Planned to do and how they planned to meet their ‘financial 
requirements, did you have an Opinion as to the feasibility 
of what they were planning to do? 

A I felt that the plans were feasible. 


ew Did anything that was said at that luncheon 


meeting or that you had learned by that time about Penn ‘ 


paragraph, based on what they told you about what they 


Ls 
Central from any other source lead you to believe at that 


time that there was some danger that Penn Central Transporta- 


tion Company could not or would not Pay its debts as they 
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came due? 

A. Absolutely not. 

Q Did you have an understanding as to why, ag is 
reported in the blue sheet, and now I am directing your 
attention to the last paragraph on that page going over to 
the top of the next page -- and I will give you a moment 
to focus on that before I continue my question. 

(Pause) 

Q Did you have an understanding of why Mr. Bevan 
and Mr. O'Herron said that they felt that they did not -- 
excuse me -- why they said that they did ant feei they 


could get $100 million in bank lines at this time? 


oe ee 


MR. STITT: Your Honor, the wunderstanding 


gives me pease: I am perfectly willing to have this witness 
bapeity as to his recollection as to what was said. 

THE COURT: I assume this goes to his evaluation 
of the problem that they were facing and which is part of 
a they should have knows, 

I will take it. 

MR. PIEL: You can't stay out of the operation 
of the mind on that probiem, your Honor. | 


THE COURT: It is impossible. 
(Record read.) 


Because at that time money was quite tight and 
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the banks, rather than give out lines which may or may not 


be used, would rather loan their money at the nine or ten 
percent rates that then existed. At least that was my 
Opinion. 

Q What is your recollection of what the level of 
interest rates being charged for bank loans to corporations 
was at that time? 

A. I think that the rate was somewhere between nine 
and 10 percent, with 20 percent additional compensating 
balances. 

Q Assuming that a line was going to be given to 
Penn Central at that time rather than a loan, what would 


at that time the charge for a line be as compared with a 


charge for a loan? 


A. A line would have been 10 percent compensating 
balances and perhaps a fee in addition for granting the 
line. 

i But no inte>sst charge unless and until the 
borrower took some money down sometime? 

A. That is correct. 

Q In fact, at this time did Penn Central proceed 
to obtain bank loans as distinguished from lines? 


MR. STITT: I object to the form of this 


question as being leading, your Honor. 
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THE COURT: Overruled. 

MR. STITT: I am perfectly willing to have 
the witness give us his knowledge, but I don't believe this 
question should be asked in that form. 


THE COURT: I think technically you are right, 


but, really, it didn't make any difference. 


Go ahead. 

MR. PIEL: Your Honor, I apologize and merely 
point out that it's in the written record and this is 
preliminary. 

Ol. Do you recall whether or not Penn Central 
proceeded after this meeting to obtain loans as distinguished 
from lines? 

A. I think they did. 

Q. Do you know what the loan was that was obtained? 

MR. STITT: If your Honor please, wé have 
three corporations here now. We have Penn Central which 
is the parent, we have Penn Central Transportation and we 
have the Pennsylvania Company, just to name three, and 7 
would ask that the record would be clear as to just which 
of these companies is being referred to here. 

THE COURT: Does it really make any difference 
since the money can go up and down? 


MR. STITT: I believe it does make a difference, 
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your Honor, since the company issuing the paper is the 


transportation -- 


A I believe the Pennsylvania Company got $50 millio 


in bank loans and passed it upstream to the PCTC. 

Q Again in this memorandum there is, eS the last 
paragraph on the first page, "We then got into a discussion 
of commercial paper." Look at that paragraph, please. 

(Pause) 

Q Note a statement i:sluded in that discussion 
near the bottom of the first page that says, “We said that 
in the future we did not feel we could inventory as much 
of the Penn Seats as we had in the past and that Goldman, 
Sachs felt that five million at any one time would be our 
Limit.” 

Who said that? 
A. ‘Bob Wilson. : 


Q Did you have an understanding at that time as 


to why he made this statement to the Penn Central officers 


at that time? 


A. Yes, sir. 
Q What was that understanding? 
A. Because -- we felt because of the news release 


stating the loss of $56 million in 1969 that the paper would 


run down, that we might not be able to find the buyers for 
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the whole 200 million to keep it rolling over, and the 
purpose of inventory -- the Only purpose of inventory is 

to facilitate sales. We are not a commercial bank, and 
money was tight, and so we thought that 5 million inventory 
was enough. 

Q Did you have any costs or losses from the 
process of carrying inventory? 

A. Yes, sir, we had a negative inventory carry. 

In other words, the money we paid to carry our inventory 
was less than the interest on the inventory that we had 
in position. 

Q Would you say that the interest that you paid 
was less than you earned? 

a That's correct. 

Q Or did you mean the opposite of that? Wouldn't 
that be a profit? 

A. No. The interest we paid to the banks was less 
than the interest on the paper ~- was more than the interest 
on the paper, pardon me, and, therefore, we had a negative 
carry. 


Q Were there any other costs or penalties? 


A. No, except, you know, money was tight at that 


time and we were carrying a lot of paper for other people 


as well as the Penn Central, and that was it. Obviously 
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SO 4 


we had to margin these paper inventories, and it took part 
of our capital, it tied up part of our capital. 

Q That's under Stock Exchange rules, you mean? 

A. I don't think there is any Stock Exchange rule, 
but the banks required Margin. 

Q Do you recall something called the blue book 
study? 

A Yes, sir. 

Q I am referring to Exhibit 56. 

Do you recall a reference in the blue book study 
to losses from marking up paper in inventory in order to 
sell it in a time of rising wah 

A Yes, sir. 

Q Was that in your mind also at that time? 

A Yes, sir. 

Q Another Statement in the February 6 Blue sheet 
by Mr. Wilson, at the end of the paragraph that runs over 
on the top of Page 2 was the following: 

"I also explained Alan Rogers' conversation 
with Jack Vogel and Alan's feeling that as long as Goldman, 
Sachs was going to continue to handle Penn Central's Paper, 
he would keep the prime rating." 


Who was Alan Rogers? 


I didn't know Alan Rogers, but I understand 
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that he was the chief rating man at the National Credit 
Office. 

Q What did you understand to be the meaning of 
this statement as regards what the National Credit Office 
would do? 

A. My interpretation was -- 


MR. STITT: I object to the form of the ques- 


What was your understanding? 
Say that again. 
What was your ielereiinhtne’ 

A Of what? 

Q From this statement as to what it was that the 
National Credit Office would do with regard to the rating. 

MR. STITT: Your Honor, I make the same 
objection. I presume your Honor would make the same rulings 
as previously. 

THE COURT: That's right. 

Q You may answer. 

A. I presumed that what it meant was that Alan 
Rogers was saying that if we continued to sell, he would 
continue to rate it. If we stopped selling, there would be 
no reason for him to rate the paper. 


Q Did you have any idea that he was rating it 
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primarily because Goldman, Sachs was selling it? 
A Absolutely not. 


MR. STITT: Objection to the form of the ques- 


THE COURT: Mr. Piel, that's the way it reads 
to me and that's the way the original note read to me. 

MR. PIEL: We have evidence of an understanding 
of what it meant. | 


THE COURT: That's what he thinks it meant to 


him, but I have read the original, not this, and I gather 


from reading the original that Rogers said “If you continue 
to sell it, I will rate it prime." 

In other words, Rogers was relying on Goldman, 
Sachs as to his rating. This ia whee has bothered me in 
this case from the time I saw that document. Go ahead. 
This is what Mr. Levy thinks it meant to hin. i 

Q De you know if Mr. Rogers is alive? 

THE COURT: I don't know whether Mr. Rogers 
is alive. This is not my problem. I am just telling you 
how the reading of the original memorandum hit me when I 
saw it, and I think it is repeated again here. 

Mr. Levy is free to say what he thinks it meant 
to him. I am telling you what it meant to me when I saw 


the original note. 
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MR. PIEL: I apologize, your Honor, my qves- 
tion wasn't addressed to the Court about whether Mr. Rogers 
was alive. I meant to ask the witness, if he knows. 
THE COURT: You were looking at me when you 
said it. 

A. I haven't got the remotest idea. 

0. Up to March 16, 1970, the date when Franklin 
Savings Bank bought the note here in Suit, had anything 
come to your attention which caused you to suspect that 
Penn Central Transportation Company might not meet all of 
its current obligations? 

MR. STITT I object to that question. It is 
calling for a conclusion from the witness. 

MR. PIEL: I haven't finished. 

THE COURT: Whether anything came to his 
attention calls for a conclusion? . 

Objection overruled. 


I will continue the question, if we have it in 


MR. STITT: I thought my adversary finished 
his question. I apologize for the interruption. 
Q (Continuing) Which caused you to suspect that 


Penn Central might not meet all of its current obligations 


and pay off at maturity the notes that Goldman, Sachs was 
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2 selling? 

3 A No, sir. 

4 Q Or that for any reason the board of directors 
5 


at Penn Central might decide -- or Penn Central Transpor- 


6 tation Company -- might decide to put the Penn Central 

7 Transportation Company into the reorganization court while 

8 commercial paper notes were cutstanding? 

9 ook Absolutely not. 

10 Q Mr. Levy, I would like you to explain to the 

11 Court -- to describe to the Court, not at great length, 

2 but describe to the Court what your view was as to the future 
A 3 | of Penn Central during the time from August 1, 1968 when 

4 Goldman, Sachs started offering these notes to investors 

1§ up until March 16, 1970? What was your view as to the 

16 future of the Penn Central? 


7 MR. STITT: Once again, your Honor, “I object 


because we have a confusion of terms. Is he ae of 
the Penn Central parent, Penn Central Transportation, the 
subsidiary that was issuing the paper? 

Q Penn Central Corporate Enterprises, the Penn 
Central System, holding company, transportation company, 


subsidiaries. 


MR. STITT: I would object to the form of that 


eae ee w@ « « 


x 
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question, because the company we are talking about here is 
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the one that was issuing the paper. 

THE COURT: Overruled. I gather money goes 
up and down in that corporate setup. Go ahaa: 

A. Your Honor, it was very well-known that both 
the New York Central Railroad and the Pennsylvania Railroad 
were losing money, and one of the Purposes of the merger 
was to effect economies, both in personnel and in trackage, 
so that the two as one entity would be profitable. Also, 
it was a well-known fact that you can't accomplish those 
savings overnight. They do take some time. 

Therefore, I think all .investors expected the 
railroad part of the Penn Central System to lose money for 
Several years, at least, and the fact that they lost 
$56 million, somewhat more than was expected in ‘69, 
shouldn't come as too much of a shock, although it was 
larger, as I said, than what they had anticipated. But 
people and we did, expected the railroad Part to lose money 
for several years. We thought that the other part would 
more than offset the loss in railroad operations. 

Q In the early part of 1969, did you become the 


trustee of a trust established by Walter H. Annenberg and 


Triangle Publications, Inc., which trust cor:s:ined common | 


stock in Penn Central? 


MR. STITT: If your Honor Please, this is going 
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to get oe into a very deep can of worms. I can tell the 
Court that this came up during the Welch trial and it 
caused no end of-problems for Judge Bryant, as a reading 
of the transcript will show. | 

This line of questioning would develop Mr. Levy's 
ii. in this trust and deciding whether or not to sell . 
the stock of this Parent company, Penn Central Company, 
and that would bring us into evaluations of tax considera- 
tions, capital gains, and I think it is completely beside 
the point. | 

THE COURT: What is the relevance of the : : 

| 
question? ' 

MR. PIEL: Yes, your Honor, and my friend in | 
his BA heg ieee ice grossly exaggerated the Situation at the 
Welch trial where this evidence was admitted. 

May I briefly explain the relevance By an offer 


of proof? 


| 
| 
| 
| 
| 


Wrat we offer to prove by Mr. Levy's testimony 
now is Bhat when Mr. Annenberg became Ambassador to the 
Court of Saint James in early 1969, he wished to divest 
himself of direct control of his equity securities. He 
turned them all over to Mr. Levy with Carte Blanche to do 
as his judgment should suggest. 


Mr. Levy would testify there were no capital 
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gains or tax considerations or any other Annenberg considera- 
tions involved, it was only Mr. Levy's judgment of the 
Market that affected his decisions of what to do. 

A time came when in the declining equity market 
and rising interest rates he decided to liquidate the 
entire portfolio. He sold out: all the General Motors, 
Campbell Soup, the Gerard Trust Company, and started to 


sell the Penn Central stock that was in there also and to 


put the proceeds into interest-bearing securities at these 


for a long time, he would pave it earning high interest 


high rates, he felt the stock market was going to go down 


rates and when the Market came up again he waula put it 
back in equity. | 

He sold 20,000 out of 180,000 shares of Penn | 
Central. That was a holding worth fee $10 ee 


He sold in the spring at 53 -- was that five or fifteen? , 
THE WITNESS: Around 5500 shares, something | 
like that. | 
MR. STiTe: The spring of what year? 
MR. PIEL: In May of 1969 he sold 15,400 of 
those shares at 53, prices from 52-7/8 to 53-3/4. The 
market started to decline. In November of 1969, in a 


general market decline, he sold another 5,000 shares at 


prices ranging from 32-1/2 to 32-7/8. 
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Then the market continued to Slide fast and 
Mr. Levy said this market is going ‘to come back, this stock 
‘is worth more than I could get for it in the market now, 
so he held it. At the time of ‘he petition for reorganiza- 
tion, he still hela 160,000 shares. I Say that is a badge 
of innocent good faith. 

THE COURT: I don't need it for this trial. 
Objection sustained. 


Q I show you exhibits for identification CB, cD 


What is Exhibit CB, Mr. Levy? 
MR. STITT: If your Honor please -- 


MR. PIEL: May I please ask the witness what 


MR. STITT: I just wish to make an objection, 
and your Honor will shoot me down or uphold me véry promptly, 


and then I will not interrupt any further, but this has to 


| 
| 


do with brokerage reports concerning the stock of Penn 
Central, and I remind the Court of Mr. Vogel's testimony 
that he did not consider becker ane reports to be part of 
the credit inquiry of commercial paper. 

MR. PIEL: That is not the Purpose that I am 
offering it for, and I don't offer anything in these docu- 


_ments for the truth of any matter asserted therein, Mr. Stitt 
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THE COURT: Go ahead. ef 

Q What is Exhibit CB, Mr. Levy? 

A. It is a letter to me from Walter Annenberg 
dated February 20, 1970, asking me to comment on a memo- 
randum recommending the purchase of Penn ne by Butcher, 
Sherrerd, an investiaent company, and Howard Butcher, a 
member of that firm, had been previously a director of the 
Penn Central. 

Q Do you know what directorships Mr. Annenberg 
had had before he went to the Court of Saint James? 

A. Mr. Annenberg, amongst others, had been a 
director of Penn Central. 

Q What did you do when you got that inquiry from 
Ambassador Annenberg? 


A, a passed it on to our railroad analyst, Mr. 


Michael Armellino, for his comments, and after gétting his 


comments -- 

Q Is that Exhibit CE? 

A. Yes, sir. I wrote a covering letter enclosing 
Armellino's comments to Walter Annenberg, Stating the facts 
that were enclosed, and that I was inclined to agree with 
the position that cee analyst takes. 

0. That's Exhibit Cp? 

A. Yes, sir. - 


< 
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MR. PIEL: I offer those in evidence, your 


‘ 


MR. STITT: Objection as to relevance, your 


THE COURT: Overruled. 
(netenaants' Exhibits CB, CD and CE 
were received in evidence.) 
7 MR. PIEL: I offer in iol causes. Since there 
is no objection to the authenticity, Exhibits CG and CH. 
MR. STITT: The objection would be as to 
petevency. 


COURT: You will have to tell me what they 


MR. PIEL: These are the records relating to 
the purchase by Goldman, Sachs of a block trading position 
in Penn Central common stock, which is the stock‘that was 
outstanding in the hands of the public, and Penn Centra] 
owned all the stock in Penn Central Transportation, on 
May 27, three weeks before the petition, May 27, 1970. 

THE COURT: Objection iets. 

MR. PIEL: May I just complete an offer of 
proof on that, your Honor? 

THE COURT: We keep out everything after 


March 16. Why should I take this in on your case? 


| 
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MR. PIEL: If I may respectfully explain -- 

THE COURT: We even excluded, I think, the 
petition for reorganization, didn't we? 

MR. PIEL: Yes, your Honor. 

The connection is simply this. an Honor has 
permitted inquiry and proof by plaintiff going beyond 
March 16 with PONE? to what Goldman, Sachs did with its 
inventory, the plaintiff's purpose being to show thereby 
bad faith on the part of Goldman, Sachs in that, as.he - 
claimed, has claimed before and will Claim again, by runnine 
for cover and getting rid of their inventory they were 
protecting themselves while leaving their commercial paper 
clients exposed. 

Any evidence that shows that they had no idea 
of any such risk to their commercial paper clients because 
they had no such idea of any risk to themselves when they 
invest one and a quarter million dollars in a block of the 
stock on May 27 is relevant to that challenge to Goldman, 
Sachs' good faith and intentions with regard to its 
inventory ma agement problem. 

They explain inventory management as though 
they were feeding bad meat to their best friends and their 


best customers while abstaining themselves. 


I am just showing that they are eating out of 
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the same dish by these other things that they did, your 


Honor, and that's the purpose of the offer, 


4 THE COURT: Objection sustained. 


5 MR. PIEL: Your witness. 


6 CROSS EXAMINATION 

7 BY MR. STITT: 

8 Q Mr. Levy, you didn't wish to create the 
9 


impression that during 1968, 1969 and 1970 you personally 


10 formed an opinion of your own as to the creditworthiness 
ll of Penn Central, did you? 
12 A Let me say this, Mr. Stitt, if I would have 


13 thought it was uncreditworthy, I would have let the 
| | 
14 commercial paper people know my views, so I believe that ‘ 
15 i -- inwardly, yes, I thought it was creditworthy, otherwise | 
16 I would have said, “Don't sell it," or suggested that they | | 
17 take another look, which I did not do. ; | 
18 Q Isn't it a fact that you exercised no judgment 
19 whatever with respect to the creditworthiness of Penn 
20 Central and relied solely on Vogel, Van Cleave and Wilson? 
21 A That is correct. 
2 Q That was for the entire period '68, '69 through, 
a *) say, April 1, 1970? 
2A A Well, again, you asked -- in the previous ques- 
25 


tion you asked me, Mr.- Stitt, I don't mean to be argumenta- 
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tive, if I would have thought it was uncreditworthy, had 
some negatives, I would have certainly passed them on to 
Mr. Wilson and his associates. 

Q But you yourself formed no opinion? 

A. Again, with that caveat, if that's the proper 
word. I didn't say that Penn Central notes were vila 
worthy to sell, but if I would have thought they were not 
creditworthy, I would have put in my two cents. 

0. Were you asked these questions and did you give 
these answers at Page 1462 of the Welch trial: 

"6 Were you competent to grant an opinion 
on the creditworthiness of Penn Central? 

A, I was not. 

ig So that at no time during 1968, 1969 and 
1970 did you personally have an opinion formed on your own 
as to the creditworthiness of Penn Central, is tHat correct? 

"A I relied solely on the judgment of Wilson 
and his men, Vogel, Van Cleave, and they had the fight to 
buy or not to buy or to issue or to sell and not to sell. 

"0. You exercised no judgment Vitwoever 
with respect to the creditworthiness of Penn Central? 

"A. I relied. solely on their judgment." 

Did you give those answers to those questions? 


Yes, sir. 
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THE COURT: Mr. Stitt, this is the fourth time 
I have told you, please stop reading from depositions or 


trials of testimony that is not inconsistent with what 


the witness has stated from the stand. 


There is nothing inconsistent in what you have 


just said with what the witness has stated from the stand. 
We are wasting time. 

Q. Isn't it true, Mr. Levy, that Goldman, Sachs 
possessed nonpublic information on Penn Central? 

A. Yes, I guess that's true, as to their financing 
plans. Yes, I guess that's true. | 

Q You ae that at the time, didn't you, in 1969 
and 1970, at Goldman, Sachs possessed nonpublic informa- 
tion on Penn Central? 

A. Yes, that's true. 

Q And you did not instruct disclosure of that 
information to the Franklin Savings Bank or any other 
purchasers or existing holders of Penn Central commercial» 
paper? 

MR. PIEL: If your Honor please, I think 
that's a titan tind question. Maybe we could have the 
Franklin Savings Bank alone. 

I would like to interpose an objection to this 


line of questioning as totally irrelevant on the basis of 
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Mr. Bock's testimony that they didn't tell him anything 
about Penn Central and that he didn't check anything before 


he bought this note. So there could be neither a mis- 


Statement nor an omission to state something necessary 


to make statements made not misleading. 

THE COURT: It may be the latter part. I 
don't know what is meant by Public information. 

THE WITNESS: Your Honor -- 

THE COURT: I am asking ecmeni. You put it 
in your question. 

Q. Would you answer that question, Mr. Levy? 

THE COURT: No, I want to know from you what 
you mean by it. 

MR. STITT: I am referring to information in 
Goldman, Bache’ files which was not known to the public. 

THE COURT: Do you mean that there {s a @uty 
on any investment banker to give out weekly or daily sheets 
of everything that's in their files? 

MR. STITT: They owe a duty, and I submit at 
is quite clear, your Honor, under the Radiation Dynamics 
case, that when they are in possession, regardless of how 
they got the information, of inside material information 
regarding the company -- 


THE COURT: dow you have a limitation. Now 
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3 Your answer to my question is that anythiig 
, 4 they knew they had to tell the public. I assume you don't 

5 really mean that. 
6 MR. STITT: No, it must be eieertal, your 
7 Honor, obviously. | 
8 THE court: Now, what do you mean by material? 
9 wR. STITT: The definition of material, as 
10 I understand -he Affiliated Ute case, is any fact, any | 
11 material information to which a prospective purchaser of | 
12 the security might attach importance in making his decision | 
13 or in the context of his decision to buy that security. | 
14 THE COURT: That's a rough approximation of | 
15 what the Ute case says. | 
16 MR. PIEL: May I add a footnote? 

oy THE COURT: I just want to know what's in 
18 Mr. Stitt's mind. Now that we know what's in his mind, | 
19 we want an answer to his question. | 
20 Did you have any material information in your 
21 pbsnuaeiie -- 

2 MR. STITT: The question was with regard to 

i) nonpublic, your Honor. ‘"Material" I admit is an issue in 
2 this case. 
25 THE COURT: hue I must sustain the objection 
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to the question. 

Do you mean anything thac te in, their file? 
That's ridiculous. The file is that thick. 

MR. STITT: Your Honor, I have to take it bite 
by bite. First I have to establish that there was informa- 
tion ree was in either Goldman, Sachs' files or elsewhere 
which -- Goldman, Sachs, and they would have the burden of 
proof, but elsewhere, which they could have obtained in 


the exercise of reasonzble care. 


THE COURT: That would have an impact on a 


legal duty that they had to their purchaser. Limit it 


to that. I don't want a letter in there that so-and-so 
broke his arm and couldn't come to the office for a week. 


MR. STITT: No, no. 


COURT: That is what your question embraces. 


MR. STITT: I also recognize that this informa- 
tion would have to have been considered adverse. That's 
a question the Court is going to have to address itself to. 
THE COURT: I sustain the objection to your 
question as put. 
BY MR. STITT: 
Q Did Penn Central officers ask you to withhold 
nonpublic information from Franklin or any other prospective 


purchaser? 
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A. Mr. Stitt, I didn't hear the first part. 
the Penn Central officers ask me to? : : 

Q Yes. 

A No, sir. Not to my recollection, but Penn 
Central officers asked me to withhold? 

Q You answered the question, Mr. Levy. Thank you. 

A. I just wanted to make sure I heard you right. 

0. You testified on direct examination about the 
access that you had to Penn Central financial officers, 
didn't you? 

MR. PIEL: Excuse me, Mr. Stitt. For purposes 
of redirect, may I have the previous question read so I 
know what it was? I was confused by the question and 
answer. 
(Record read.) 

Q I take it, Mr. Levy, that whenever you tele- 
phoned Penn Central financial officers, they answered 
promptly. 


. THE COURT: What? 


MR. STITT: I may have gotten ahead of myself. 


You had access, did you not -- 
THE COURT: Wait. Strike that question. Start 
over again. 


Q Mr. Levy, did you have access to financial 
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officers of Penn Central during the years ‘68, '69 and '70? 


MR. PIEL: I object to the form of the question, 


unless access is defined. 
Does it mean did he know their telephone 

numbers or what? 

Q. Did you communicate with financial officers of 
Penn Central during those years? 

A. I already testified that I had conversations 
with Bevan on February 6, or whatever it was. So, yes, I 
talked with him during those periods, but not frequently. 

Q You also spoke on occasion with Mr. O'Herron? 

A. I den't recall that I spoke to John O'Herron, 
except if he would have been at that Meeting. I think 
Mr. Wilson, my associate, had contact with John O'Herron. 

Q Do you recall whether Mr. O'Herror was at the 
meeting of February 6, Exhibit F-3? i 

A. ) 2 @on't veesli, 0 aw nok sure <- Gan 2 take a 
look at the memorandum? 

Q. No, just of your own recollection, do you re- 
call his being there? 

A. I don't believe he was there, but I am not sure. 

Q Your best recollection is that he was not there? 

A. That's my best recollection, but I am not 


100 percent sure. 
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You are not 100 percent sure? 


That's right. 


1 


Q Was there any occasion on which you were re- 


fused the opportunity to talk with any financial officers 


of Penn Central? 

A, Refused by whom, Mr. Stitt? 

Q ‘Was there any occasion when you called and if 
they weren't in you didn't get a prompt call back? 

A. I don't recall: if there were any such occasions. 

Q Wilson was also in communication in '69 and '70 
with O'Herron and Bevan, was he not? 

A, I am sure he was, but nee will have to ask him 
that. I am pretty sure he was. Obviously, he was. 

Qa Did any situations come to your attention in 
which financial officers of the Penn Central refused to 
speak with anyone from Goldman, Sachs? . 

A. - I can't -- no such toehaaae came to my attention. 

Q Did any situation ever come to your attention 
in which financial officers of Penn Central refused to give 
information to anyone from Goldman, Sachs? 

A, I don't know that there were any such instances. 

Q Isn't it true that Penn Central always gave 
Goldman, Sachs' representatives whatever information they 


asked for? 
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A. I can't answer that, sir, because I don't now 
what they asked for. 


0 At Page 101 of your examination before trial, 


were you asked this question and did you give this answer: 


"0 Was there ever any situation which you 


know of in which the financial Rett oene of Penn Central 
refused to give information to anyone else from Goldman, 
Sachs & Co.? 
"A, I don't’ know. I believe they always gave 
them whatever information they asked for." 
A That's what I said. I ‘said that before. But 
that's not what you asked. 
MR. PIEL: May I object to the reading as a 
waste of the Court's time? 
THE COURT: I don't know why you do it, Mr. 
Stitt. You persist. All you do is Prolong the trial. 
MR. STITT: I am sorry, your Honor. I thought 
I had an ambiguity there. 
Q In addition to Mr. Bevan, you knew personally 
five other Penn Central directors, did you not? 
A. Let me count them. I knew Mr. Saunders Slightly, 
I knew Mr. Perlman, I knew Mr. Gerstnecker -- 
Q Was Gerstnecker a director? 


A. No, I don't think he was. Are you talking 
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directors? 
Directors I am talking about now, yes. 


I have forgotten who the directors were, 


Let me list a few. You knew Bevan and you knew 
Gorman? 

Right. 

Did you know Mr. Frenzel? 

Yes, I did know Mr. Frenzel. 

And Mr. Gengras? 

I knew him. 


You told us about Mr. Perlman whom you knew. 


Did you also know Mr. Seabrogk, a director of 


Penn Central? 

A. Yes, I knew Mr. Seabrook. 

Q You testified in addition to those yéu had had 
some acquaintance with Mr. Saunders. 

A. Yes, sir. Very slight acquaintance. 

Q Saunders was an old friend of your partner 
Henry Fowler, was he not? 

A. That's correct. 

Q They grew up in the same town. 

Roanoke, yes. 


ed 


They were in regular contact in ‘69 and '70 on 
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other matters besides Penn Central, weren't they? 

A I have no personal knowledge of that, but I 
guess they were. 

Q Their friendship has continued over the years? 

A. Yes. 

Q ten't it true that -among the items of nonpublic 
information which Goldman, Sachs received from Penn Central 
was that the first-quarter 1970 earnings would be sub- 
Stantially below Pen» Central's initial expectations? 

MR. PIEL: Will you fix a time? 


1970. 


MR. PIEL: I object to the question. Questions 


of knowledge, notice and the like after March 16 are not 
relevant. 

THE COURT: He means prior. I assume he is 
referring to the February exhibits of the estimated earnings. 

Is that right, Mr. Stitt? 

MR. STITT: Those and perhaps Other mucous, 
your Honor. 

THE COURT: T don't know what you mean by 
perhaps other sources. Why don't you show the witness the 
document? 

Q Let me just show him his testimony, your Honor, 


at Pages 66 and 67 of the trial transcript, beginning with 
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Line 19, Mr. Levy, and continuing over eSibacs 67 through 
Line 3 or 6, 7 will give you your choice. 
A : I read it. 


Q You gave those answers to those questions? 


Yes, sir. 


THE COURT: What are they? 


MR. PIEL: Are you talking abovt the trial 
transcript of the Welch case or the deposition or what, sir? 

MR. STITT: His deposition, Pages 66 and 67. 
I will read them. Beginning at Line 19: 

"Q Is there information which Goldman, Sachs & 
Co. received from Penn Central which is nonpublic? 

"A At the time? 

"Q Yes." 

MR. PIEL: If your Honor please, the time has 
not been fixed. : : 

THE That's right. Strike that ques- 
tion and answer. 

MR. STITT: g Yes. 

"A. I think there probably was. 

"a Can you state what that information was? 

"A, I think that we had knowledge that the 


first-quarter earnings would be substantially below their 


expectations. 
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2 "9 Anything else? 
3 id There may have been other things, but I 
4 don't recall." 
5 MR. PIEL: If your Honor please, I object to 
6 the question being put to the witness without a time fixed 
7 for this alleged knowledge. 
8. THE court: Sustained. 
9 Q I am referring to the first-quarter earnings 
10 for 1970. 
ll Didn't you have advanced knowledge concerning 
12 those earnings? 
13 MR. PIEL: Objection. { 
14 THE COURT: Before they were made public? | 
15 Q Before they were made public. | 
16 MR. PIEL: Objection unless the time is fixed | 
17 when he is supposed to have had the knowledge. ° | 
18 THE COURT: Let's first fix the time when they | 
19 were made public. That's easy to ascertain, is it not, | 
20 Me, Stitt? ! 
21 MR. STITT: Yes. The defendants have an 
2 exhibit, Said : 
os) THE COURT: You have an exhibit for the first- 
a quarter earnings? 
35 MR. PIEL: The first-quarter earnings were not 
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ols 
public until after the date of this purchase. They 


made public about April 14. 


MR. STITT: They were made public on April 23, 


Honor. 

MR. PIEL: April 23, thank you. 

THE COURT: Then I sustain Mr. Piel's cbjection. 
may have found out about it April 10. 

Q Is that your testimony, Mr. Levy? 

THE COURT: | No, that's oe testimony. It's 
job to show that he knew that the first-quarter earnings 
going to be less, prior to March 13. Those questions 
you put don't --. 

MR. STITT: All xvight. 

Q Will you tell us when you learned that these 
earnings oles going to be below expectations, Mr. Levy? 

A I don't really recall, Mr. Stitt. 

Q Mr. Levy, I want to ask you some questions 
about bank lines. I believe that also came up on your 
direct examination. Let me ask you one broad question. 

In the contact of commercial paper, are bank 

lines important? : 
A Yes, the answer is yes and no, and I will trv 
to explain that if I can, Mr. Stitt. 


@ | Your answer, I suppose, would be yes, among 
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other considerations? 

MR. PIEL: Your Honor, may the witness finish 
his answer, please? 

THE COURT: If he doesn't want it, 2 can’t 
force him to take it. He is going to take a yes or no 
answer. That's his business. 

MR. PIEL: Then I move to strike the answer 
as having been interrupted and not completed. 

THE COURT: I am sorry, ie ohae not been. The 
witness wants to volunteer something and the examiner 
doesn't want any volunteering. You have a right of redirect, 
if you wish. 

MR. PIEL: His answer was yes and no. 


THE COURT; If Mr. Stitt wishes to take it, 


Q Mr. Levy, you answered yes and no as‘to the 


importance of bank lines in the context of commercial paper. 


Would you expand on that answer for us, please? 


Yes, I will try to. 

Bank lines are ephemeral because when trouble 
comes they disappear. They are not there in bankruptcy to 
furnish money to the company that has the bank line. How- 
ever, they are of some protection to both the issuer and to 


the investor in uncertain times, to take care of temporary 
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aberrations in the market, and such things as that. But 


when you really need them, if you are bankrupt, they are 


not there. That's what I meant by yes and no. 
Q Is it true that bank lines add safety to an 
investment in comnercial paper? 

THE COURT: I think what Mr. Stitt is trying 
to find out is if you have a bank line, is it easier ue 
sell the commercial paper than if you didn't have a bank 
line? 

THE WITNESS: In practically'all -- all issuers 
of commercial paper have some bank ‘lines, your Honor. Some 
have 100 percent and some have less. 

THE COURT: I think that's what he is getting 
into now. 

Go ahead, Mr. Stitt. 

Q. Aren't bank lines a source of protection for 
investors in commercial Paper, Mr. Levy? 

MR. PIEL: If your Honor please, I object. 

It is just asked and answered right now. 

THE COURT: Yes, on selling the paper it has 
an advantage. 

“a Beyond that, is it also in addition to being 
a marketing factor, is there also some protection there 


for the investors? 
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A. Only in the case of temporary aberrations of 
the market. 


Q You aid recommend on February 6, did you not, 


that you and Mr. Wilson an3 Penn Central increase its bank 


line coverage by $1 million so it would go from 50 to 


100 percent? 
Yes, sir, that's true. 


In making that recommendation, didn't you make 
THE COURT: Pardon me, it is 100 million, 


THE WITNESS: 100 million, yes. 
THE COURT; I have already told you how 
impressed I am by zeros. Let's get all the zeros in. 

Q When you made that recommendation for an 
additional $100 million in bank line coverage tou. from 
50 to 100 percent, was that made for the protection c* the 
investors as well as for the railway? 

A. It was made for only one purpose, Mr. Stitt, 
and that was we felt that the Paper, because of the announce- 
ment -- Wilson felt because of the announcement of the 
$56 million loss for 1969 that the paper would start to run 


Off. 


In other words, we wouldn't -- as maturities 
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came due, we wouldn't be able to resell it, and, therefore,-- 


and we didn't want to inventory it, because the only purpose 
\ 


of inventorying it is for marketing purposes, and, there- 
fore, we thought it was wise for them to increase their 
bank lines from 50 to 100 percent. 

Q So there would he a haven after this run-off 
for the paper that wasn't covered by the existing lines? 

A It would take up the paper that ran off that 
we couldn't sell. 

Q In addition to bank lines, are age avis 
factors which are important in the context of commercial 
paper? I will just list them a three, Mr. Levy, 
and you can give me a yes or no and an explanation. 

First of all, working capital, is that an 
important consideration in the context of commercial paper? 

A I would say yes. 

Q - Next, earnings? 

I would say relatively unimportant. 
But of some importance? 
Yes, I would say of some importance. 

Q And liquidity of assets? 

A. Assets are very inpertant. Liquidity of assets, 
yes, I would say that's important. 


Q And liens against or encumbrances of assets, 
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is that an important factor? 
A. Yes. 
Q You were asked questions on direct examination 


with respect to inventory. I ask you whether you discussed 


the inventory -- you did testify that you discussed the 


inventory of Penn Central with-Mr. Wilson -- 

A. You mean Goldman, Sachs' inventory? 

Q Yes, Goldman, Sachs' inventory of: Penn Central, 
you discus that with him first on the night of February 4, 
didn't you, when you testified, or was it the next day? 

A. No, sir, I didn't testify to that at all. 

Q Sometime during February you discussed the 
inventory of Penn Central with Mr. Wilson, didn't you? 

A . I was present at that luncheon when Mr. Wilson 
said that all he wanted to Carry was $5 million. 

2 Did you discuss the inventory of any other 
specific issuer with Mr. Wilson or had you discussed the 
inventory of any other specific issuer with Mr. Wilson by, 
say, February 1970? 

A. Mr. Stitt, I didn't say I discussed the inventory 
of Penn Central with Mr. Wilson. I said I was present 
while Mr. Wilson recommended an inventory of $5 million, 
and I didn't say no -- 


Q You were there -- 
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A 


I was there. 


Q -- when that discussion was going on? 


y 


A. The only other inventory we discussed was the 


| 
| 
| 
4 | 
5 total inventory which we limited to some hundreds of 
6 millions of dollars. ‘ 
ee 7 Q So Penn Central would have been the sole 
8 
9 
10 
ll 
12 
3 13 Q I am asking you, on any prior occasion had you 


individual issuer that you were concerned with? 
A. Because -- 
THE COURT: At that luncheon meeting with the 


Penn Central people. 


encasement seeeunnae come 


THE WITNESS: That's right. 


discussed with Wilson the inventory level of any specific 


ra 15 | issuer? 


16 A. I don't recall that I had because all the other 
17 paper was moving fairly rapidly. : 
18 . MR. STITT: Your Honor, + wonear if I might 
_ 19 have a moment. I believe I may be able to finish up with 

20 this witness in about ten minutes.) 
at = THE COURT: We will have a short recess. 

2 (Recess.) 

' Q Mr. Levy, just a few Gusatiens: 
aA Prior to the Recess Club luncheon of February 6 
25 recounted in Exhibit F-3, on direct testimony, you testified 
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that Mr. Wilson on the night of- February 4 called you at 
St. Louis; is that correct? 

A. In the afternoon sometime. 

Q And you also <a 

A. That's right, the night of February 4. 

0. You also mentioned.a telephone call according 
to Exhibit F-2 that he made that same night to Mr. Hemphill. 

A. Yes. I don't know when he called Mr. Hemphill, 
but he spoke with Mr. Hemphill. 

Q Where is Mr. Hemphill located? 

A. Chicago. 

Q Could you tell us how the Recess Club luncheon 
of February 6, among ae Wilson, Bevan, Mr. O'Herron who 
was there, according to Exhibit F-3, and Mr. Loder, was 
arranged? 

A, I am really not sure whether Bob Wilgon arranged 
it or asked me to call Bevan and arrange it. I just don't 
recall, Mr. Stite. 


Q. Either one or the other? 


A. Either one or the other, or Bevan called -- 1, 


don't know who called who, in other words. I am not sure 
who initiated the luncheon. 


Q But someone from Goldman, Sachs called Bevan 


to initiate -- 
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Or Bevan called Wilson. 
THE COURT: Wait, wait. ) 
MR. STITT: I am sorry, I am not trying to 


put words in his mouth. 


THE COURT: You obviously are. 


MR. STITT: Then I apologize to the witness 


and to the Court. 
THE COURT: He said he doesn't know, he said 
that on direct, as I recall. 

Q One last item, Mr. Levy. On direct examination 
you mentioned a report on the Commercial Paper Department 
which has been received as Exhibit 56 in this litigation 
bearing date of March 1970. I made arrangements during the 
recess for you to have the original of that report before you 

Do you have that in hand? 

A Yes, sir. 

Q Without going into the report in detail, is it 
true that several partners disagreed with the recommenda- 
tions in that report? 

A I think that's probably true. 

Q Is that your best panics ibe innt 

A. Yes. 

Q Is it also true that Mr. Whitehead, and I might 


use your words, was the most vociferous opponent of those 
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recommendations? 
A. I believe that's true. 
Q He was head of the New Business Department? 


A. He was and still is, yes, sir. 


Q. And he is also the author of this memorandum 


on that report, Exhibit 56 for ‘identification? 

A. It's a memorandum to me from John Whitehead. 

Q You remember receiving that, don't you? 

A. Yes, sir. 

Q Your position on this inventory matter was 
somewhere between Mr. Wilson's and Mr. Whitehead, referring 
to that report? 

A. I think that's true. 

Q Isn't it a fact that that report, Exhibit 56, 
was not adopted by either the management committee or the 
partnership? ' 

A. Well, the blue book itself has not been adopted, 
but lots of ideas embodied in the blue book have been 
adopted. For instance, today we have got -- 

Q Let me just try to -- 

MR. PIEL: Your Honor, may the witness finish 
answering the question? 
THE COURT: Do you need it? 


MR. STITT: I don't need it today, your Honor. 
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2 I would simply ask the witness whether as of the date of 

3 the reorganization proceeding, June 21, 1970, either the 

4 management committee or the partnership adopted that report. 

§ MR. PIEL: He answered that. 

6 THE COURT: He said the report wan never 

7 adopted in toto. | 

8 MR. STITT: Then, your eas. with the witness' 

9 nod -- 

10 THE COURT: You are leaving me now that I 

11 don't know what was adopted and what was net, and I don't | 
12 know the impact on your case. 

: 2 Q Would you tell us what was adopted prior to | 

14 June 21, 1970, to the best of your recollection, Mr. Levy? | 
"Sb A. I don't think anything was adopted prior to 
16 June 21, 1970. | 
7 MR. STITT: Thank you, Mr. Levy. Ihave no | 
18 further questions of this witness, your Honor. | 


REDIRECT EXAMINATION 


20 BY MR. PIEL: 

a Q Mr. Levy, were you in touch with the day-to-day 
22 operations of the Commercial Paper Department? 

23 A. I am not in touch -- 

aA Q I am talking about in 1969 and 1970. 

rs) | A. No, sir. 
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Q Did you know at that time, contemporaneously, 
not what you may have learned since, but did you know 
contemporaneously what Mr. Van Cleave, Mr. Wilson and 
Mr. Lynch were doing regarding talking to issuers about 
Swing lines, inventories? 
A I did not. 
MR. PIEL: Thank you. 
THE COURT: You may Step down. 
(Witness excused, ) 
THE COURT: Next witness. 
JOHN J. SULLIWVA N, 
called as a witness by the defendants, being first 
duly sworn, testified as follows: 
DIRECT EXAMINATION. 
BY MR. PIEL: 
Q You are an officer of Manufacturers Hanover 
Trust Company? 
A. Yes, 
Q What is your position?» 
I am a senior vice president. 
What was your Position in 1969 and 1970? 
Z was a vice president to the bank then. 
What were your duties? 


I was responsible for what we call the mid- 
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Atlantic District of the National Division. 

Q Will you explain that in terms of the bank's 
Structure and how it gets its work done? 

A. Yes. The National Division handles the bank's 
business outside of New York City within the continental 
limits. The National Division was then broken down into 
about six geographic areas. 


The mid-Atlantic District was one and included 


the States of New Jersey, Pennsylvania, Delaware, Maryland 

and the Bigtice of Columbia. 
Q That was your area? ; 
A. | I was responsible for the business in that area. | 
Q That is for any service that the bank would 

render to clients of the bank located in that area outside | 


of New York City? 


A That is correct. 


Q Were you responsible for the bank's decisions -- | F 


withdrawn. a 
Were you responsible for handling the matter | 
Of loans that would be made to clients of the bank in that 


area? 


Yes, I was. 


Did that apply to consumer credit loans? 


No, it did not. 


# 
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Or small personal loans? . . .. 
A. No. Small personal loans are handled out of 
a separate department of the bank. 
Q What kind of lending activity were you re- 


sponsible for? 


A. I was responsible for lending to the customers 


we solicited and serviced, and,-for the most part, they were 
large nationally known companies. 

Q Including the Penn Central? 

A. Including Penn Central. 

Q Did you have authority to grant loans without 
consultation with superiors? 

A. We technically have a dual signing system so 
that in the National Division all loans are approved by 
two officers. I did have signing authority in conjunction 
with other officers of the bank. : 

Q. Up to what limit? 

A. At that time, with a junior officer, up toa 
limit of, I believe, three to $5 million, and with a senior 
officer, to amounts in excess of -- to amounts up to the 
legal limit of the bank. 

Q If you were dealing with amounts in the neighbor- 
hood of ten to $20 million, what would be the procedure for 


deciding, I don't mean investigation and the like, I mean 
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chain of authority, es: what would be the 
procedure for CaPeentntny whether or not that loan would 
be made? 

A. I would recommend it initially and seek the 
necessary approvals of senior officers. 

In the case of an amount of $10 wivdtin, 2 

would get the approval of the head of the National Division 
who was a general loan officer. 

Q General loan chiens have authorities up to 
what amount? 

| A I believe then it was $10 million. 
Q If it were an amount in excess of that to the 


same borrower? 


e072: 
: 
| 


A. _ Two qenexal loan officers' approval would be 
required. 

Q. Bs believe these matters all appear in documents 
here, so just to summarize this as being the subject matter | 
that I want to ask you about, is it correct that Manufacturer} 
Hanover had a 20 million participation in the 300 million | 
revolving credit agreement with Penn Central Transportation 
Company? y | 

A. Yes, that's correct. 


Q It had a 3 million participation in the 50 millio 


dollar Euro-dollar revolving agreement with Penn Central 
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Transportation Company? 

A Pelee daa. 

Q It made, without participation with other banks, 
an unsecured loan to Penn Central Transportation Company 
which was last renewed by a new loan or a rep lacenans loan 
in December 1969, which started out at $13 million in April, 
was it, 1969? 7 | 

A. In early 1968, I believe. 


Q In early 1968: 


THE COURT: How much was it in December of 


$7-1/2 million? 
That's correct. 

0. In February of 1970, it took a $10 million 
participation in what was known as the bridge loan and 
which was a loan made to Pennsylvania Company, a*wholly- 
owned subsidiary of Penn Central Transportation Company ? 

A. That's correct. 

Q That was an unsecured loan? 

A. Yes. . 

Q So that your total loans to the complex as of 
early February 1970 was $40-1/2 million, is my arithmetic 
On that amount. 


Do you know whether, in terms of the total 
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amount of credit extended or money loaned, is Manufacturers 
ke 
Hanover the largest lender to Penn Central, or second, 


third, or what number? 


MR. STITT; I object to the form of this gques- 


MR. ‘BIEL: If he knows. 
THE COURT: Overruled. 
A. So far as I know, we. were not the largest lender 
but amongst the top half-dozen lenders in amount outstanding. 


6 The largest lender was? 


A, I partes it was First National City Bank. 


Q How me had a ii relationship existed 


between your bank and Penn Central? 
& «+ Wie relationship went back to the sete Part 


of the Twentieth Century, is my understanding. 

Q With the Pennsylvania _ " 

A, With both the Pennsylvania Railroad and the 
New York Central. 

Q | When did you first have responsibilities with 
regard to loans extended to Penn Central, and by that I 
mean either Penn Central or its predecessors? 

A. I first became involved in the relationship in 


the early sixties. 1 believe it was in 1962. 


Q We will get to more particular questions about 
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Penn Central, but just for-a little background, would you 
give us a general description ue wane your, bank did in 
those times, what the practice was, with regard to inves- 
tigating and considering the credit of a company that was 
coming to you to borrow money? 

THE COURT: In 1962? 

MR. PIEL: No, no, I beg your pardon, in 1969 
and 1970. 

MR. STITT: If your Honor please, we are 
talking about Penn Central Transportation Company and 
commercial paper, and I just question the relevance of this 
line of questioning. 

THE COURT; Overruled. 

Q Do you have my question, Mr. Sullivan? 

A. Yes. You asked what our practice was with 
regard to approving the credit of a company requésting a 
loan. 

It was the practice of the bank to lend -- 
was and is -- only to those companies with whom we had 
relationships and with whom we were familiar. 

THE COURT: Familiar with what? 

THE WITNESS: Familiar with the management and 


the financial condition. We would investigate the back- 


grounds of the management and determine whether we thought 
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they were competent as managers. 


Insofar as the financial condition of the 


company was concerned, we would analyze the balance sheets 
and operating statements and other financial data that was 
Made available to us by the company and credit services, 
such as Standard & Poor's, Moody's, and others. 


Q What others? I think we should know what others, 
if you can tell us. 

A. There are other more specialized credit services 
than Moody's and Standard ¢§ Poor's. I don't recall -- 

Q Let's get with specific reference to railroads. 
Moody's has a separate and special service on railroads. 

A. There are transportation manuals available from 
Moody's and there are services, the names of which = do 
not recall, that make available icc informaticn in a 
digestible form. : ; 

The bank's practice is to review the names of 
borrowers and applicants for borrowing, for loans, in our 
Credit Department, The report is then reviewed by the 
lending officers responsible for the relation or the geo- 
graphic location, if no relationship exists. 

0. How much money was owed to Manufacturers Hanover 
by the Penn Central complex on June 21, 1976? 


A. Approximately $45 million. 
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Q I show you a document produced from your file 
marked here Exhibit BY for identification. 


I ask you if you can identify that document 


A Yes, I can. 

Q What is it? 

A. It is a listing of the secured and unsecured 
outstanding loans to the Penn Central Transportation 
Company by a long lis: of banks and loans also to the 
Pennsylvania Company. 

Q The Penn Co. heading on the right that extends 


across four columns is loans to Pennslyvania Company? 


A. Yes. 


: 
| 


Q And to the left of that are loans to Penn Centra] 


Transportation Company? 

A, That's correct. ( 

Q We see the 300 million revolving credit commit- 
ment, we see unsecured bank lines, then we see the Suro- 


dollar loan, and then there is something called working 


ae ee 


Capital loan with a total outstanding of $30.4 million. 
Ts that the bridge loan? 
No. 


What is that loan? 


Those were loans made by First National City 


-- 


A ee 
2 TP eR Ne ee Soe cee saeesunenenee 
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Bank and Chase to Penn Central Transportation Company. 


v 


Q I, cf course, misspoke because the vridge loan 
is over under Penn Co.; is that right? 7 

A. Tnat's correct. 

Q Is the bridge loan the column headed Chemical 
390 Million? 

a ee 

THE COURT: What is this Euro-dellar loan? 

THE WITNESS: . That's a $50 Wiliien loan that 
was made by a group of banks, I believe, in early 1969 to 
Penn Central Transportation Company. 

THE COURT: What does the Euro-dollar have to 
do with it? 

THE WITNESS: The dollars were provided cut 
of Europe. They were provided by European branches of the 
American banks. : 

THE COURT: Go anead. 

MR. PIEL: I offer it in evidence. 

COURT: Any objection? 

MR. STITT: May we have the date this document 
was prepared? 

Q you fix the date as nearly as possible from 


inspection? 


A. My recollection is that this was prepared in 
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early June 1970. 
MR, STITT: Your Honor, my objection would be 
as to relevance. 
THE COURT: Overruled. 
(Defendants' Exhibit BY wae eeceived 
in evidence.) 
Q Let's turn first to the $300 Million revolving 
credit agreement. 
That started out at some earlier date as 
agreement by which the banks undertook to lend up to 
$100 million; is that right? 
A. That's correct. 
Q. And then in April 1969 was expanded from 
Million to $300 million that the same group of banks 
Stand ready to lend upon call? 
A. I am not sure that it was the same group 
banks, but it was expanded from 100 to $300 million. 
Q You may have added some banks or membership in 
the group might have changed, is that it? 
A, Yes. 
Q. That was a firm commitment for a period of time; 
is that right? 
A. Yes. 
Q Until when? 
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A I believe until 1976. 


Q And it was also agreed as part of that agree- 
ment that $50 million of it would be segregated and nade 
available to back up commercial paper in case of a need to 
meet maturities at some time? 

A That is correct. 

Q Now I ion you Exhibit BD for identification. 

Were you the author of that document? 

A, Yes, I was. 

Q Was this document made by you to record a 
meeting held, your participation at’ a meeting held at the 
First National City Bank with the financial management of 
the Penn Central Company in March 1969? 

A Yes. 

Q -Is it a regular standard practice in your 
organization to prepare record memoranda of this “kind with 
respect to meetings in which you discuss finances? 

A. Yes, it is. 

Q And are they kept as part of the records of 
Manufacturers Hanover? 

A Yes. 

MR. PIEL: I offer it in evidence. 
MR. STITT: No objection, your Honor. 


(Defendants' Exhibit BD was received 
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Q Does this deal with the increase in the revolving 
credit agreement from 100,000 to $300,000? 

A. Yes, it does. 

Q. Is there an attachment on this exhibit to your 
memorandum that ete cue participant banks in the original 
100 million and in the 200 million increase? 

A Yes, there is. 

Q Showing that you doubled your participation, 
Manufacturers Hanover? 

A. Yes. | 

Q Is there also a document attached entitled Penn | 
Central Company's Source and Application Statement, 1968 | 
and 1969? | : 

A. Yes. | 

Will you tell us what that is? | 
This was prepared by Penn Central to show the | 


sources of cash, actual in the case of 1968 and forecasted 


in the case of 1969, and the uses to which cash was put in | 


‘68. and was expected to be put in 1969. 


Q How long did that meeting go on, if you recall? 
A. I don't recall the length of it. 
What is your best recollection? 


A couple of hours. 
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Q Having looked through this ‘memorandum, does’ 
this record, what would you Sey, the’ highiiohes or the 
substance, omitting details, or what? 

A. That would be the highlights of the meeting. 

Q There would have been further detailed discus- 
sion occupying the two hours? 

A. Yes. me 

Q While you are looking at that source and applica- 
tion statement, was that examined at the meeting? 

A My recollection is that it was reviewed by 
Mr. Bevan. 

Q Did he get questions from the bankers about it 


while he reviewed it? 


questions, but in meetings like that, there us sually is 


questioning of the financial officers. 


Q re your consideration of whether or not to 


A. I don't recall specifically that there were | 


double your Participation by another $10 Million in the loan 
that was going to go out to 1976 for a line of eredit, I 
guess that is not the right term, is it, line of credit? 
It should be called a revolver? 

A, Revolving credit. 

Q Revolving credit agreement, because it was a 


fixed term and it was a commitment; is that right? 
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Yes, it was. 


In your consideration of the decision to double 


your participation and have that money out until 1976, did 
this source and application statement have significance 
for you? 

A. Yes, 1¢, did. 

Q. Will you please review this and explain to the 
Court what significance this did have for you regarding 
the credit of Penn Central Company? 

A. This was one of the items we considered in 
reviewing the credit of -- the financial condition of the 
Penn Central at the time. It showed a fairly substantial 
flow of cash from depreciation and equipment financing, but 
it also showed in .1969, that is, but it also showed the 
heavy requirements to meet maturities and to provide 
capital expenditures during the year. : 

Q. By the way, so we are Clear on our terms, at 
this time in April or March, excuse me, March 12, 1969, the 
date of this meeting, Penn Central Company was the Parent 
company, the railroad company, and was the publicly-owned 
company which owned Operating and nonoperating subsidiaries; 
is that right? 

A. That's correct. 


Q Then on October 1, 1969 that company, that same 
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company, changed its name to Penn Central Transportation 
Company, and a new company took the old name and became a 
holding company over it; is that correct? 

A That's correct. 

Q So that if we go back to the sheet that showed 
the revolving credit agreement where it says at the top 
Penn Central Company Credit, after October 1, 1969, that 
Was an agreement that -- revolving credit agreement held 
by Penn Central Transportation Company; is that right? | 


A, That's correct. 


Q At this time in deciding to double your commit- 
ment by another $10 million out to 1976, was any special 
credit analysis or investigation made? 

A I don't recall that there was a special credit 
analysis made. It is the practice of the bank to review 
periodically the credit of borrowers and particularly those 
where we have sizable commitments outstanding or to be out- 


standing. 


i 
My best recollection is that there was no 
extensive new credit analysis done, but there was reliance 
On the review which had be..: done at an earlier date and 
by our aia tvese -- by “our" I mean the responsible officers-- 
of the new material which was furnished by the Penn Central 


at the meeting. 
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Q You kept yourself informed about its published 
figures and the service manuals like Moody's? Did someone 
in the bank follow those in the interim? 


MR. STITT: I object ‘to the leading, your 


THE COURT: Overruled. 

A. We kept ourselves informed through the media of 
published financial statements of the Penn Central. 

Q But without making some formal display or 
memorandum out of the whole thing; is that correct? 

A. That's correct. 

0. Now, let's go to the paragraph that begins at 
the bottom of the page, Exhibit BD. 

According to this, Mr. Bevan said heedidn't 
feel in a position to forecast specifically beyond the 
balance of the year 1969. However, he reviewed Sources of 
repayment for the 300 million credit -- 


MR. STIT?: May I ask counsel where he is 


reading from? 


MR. PIEL: The paragraph starts at the bottom 


of Page l. 
Q I am not going to burden the record by reading 
this, but I would like you to read through that and note 


what he is saying about sources of repayment. 
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(Pause. ) 

Q Mr. Sullivan, based on your familiarity with 
that railroad, with the condition of the financial markets 
at the time, were you satisfied that Mr. Bevan's explanation 
of how he expected to, in the course of time, be able to 
meet this obligation of $300 million, that that was 
reasonable and feasible? 

A. Yes, I did. 

. Do you cou ene third ieee of repayment that 
he mentions, a third source of repayment is the sale of 
individual investments in Pennsylvania Company? 

A Yes. 


Q The stock of Pennsylvania Company, had that 


been pledged by this time for the Euro-dollar revolver? 


A. No. 

Q Or for this revolver? 

A It was eventually pledged as security for the 
$300 million revolver. — 

Q). But that did not prevent the use of at least 
some of the assets of subsidiaries to support financials 
for upstream assistance to the parent; is that right? 

MR. STITT: I object to the form of the ques- 
tion, your Honor. It is leading, it goes to a very compli- 


cated document. 
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THE COURT: I don't understand it myself. 
MR. PIEL: I will withdraw it and try again. 
MR. STITT: A very lengthy document, I should 
say. 

0. When was the. stock owned by Penn Central Trans- 
portation Company in Pennsylvania Company pledged to secure 
the revolver, the 300 million revolver? 

A. In May 1969. 

QD. Thereafter, Penn Central Transportation Company 
could aie have sold the stock of Pennsylvania Company with- 
out a release from the lenders? 

A. That's correct. 

Q. However, Pennsylvania Company could undertake 
financing based on its assets, is that not correct? 

A. That's correct. 

Q And the proceeds of such financing could be 
and were later passed up to the Pennsylvania Transportation 
Company for its use; isn't that correct? 

A, That's correct. 

re) When it says, therefore, in this memorandum 


a third source of repayment is the sale of individual 


investments in Pennsylvania Company, I ask you, Mr. Sullivan, 


did you know of any reason why, if the Management of Penn 


Central had wanted to sell individual investments, they 
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could not have proceeded to.do so.at any. time?.... 


~~ ae aa ae + ve 


MR. STITT: I object to the’ form of the ques- 


tion, your Honor. It involves a written document of some 


5 length. 

6 THE COURT: I sustain the said. 

7 Q In making your credit decision to double your 
8 


s : * . * * 
investment in this revolving credit agreement or. your 


, 


9 exposure in this revolving credit agreement, did you take 
10 into account in your own judgment and estimation whether or 
ll not the management could, if they wished, or had- occasion 
12 to at any time sell various individual investments of 
‘1B Pennsylvania Company? — | 
14 A = =©6Yes, we did. | 
e 

15 3 o- That was something you took into account? = | 
16 A That was one of our credit considerations. | 
17 Q You understood they would be free to make such | 
18 sales? | 
19 A They were -- | 
20 THE COURT: Unless they were already pledged. | 
21 Q To the extent that they ree not pledged under 

- 2 some instrument? 

' B A That's nan 
2A MR. PIEL: I call your Honor's attention ‘to 
v5) 


the fact that the offering circular in December of 
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¥5 
Pennsylvania Company does list which ones were and were not 
pledged. 

Q At the end of this memorandum there are some 
remarks by ne. Bevan and Mr. Shaffer appreciative of your 
assistance to tne Sete, auc it winds up by davies. 
"They did hope wé would stand by to take a larger share of 
the credit if other participants were unable to take their 
portions. We have said that we were willing to do so." 

Would you tell us Neintty what the basis was 
for vour beine willing to do so? 

A. First of all, we were satisfied =“ the credit. 

becendiy, we thought that a larger share would 
be more representative of the relationship that the rail- 
road maintained with Manufacturers Hanover.* 

Q Could I ask you if that means that it was a 
matter of prestige to have a larger share in the “financing 
of a company like Penn Central? 

MR. STIT?: I object to the form of that ques - 
tion. Leading and suggestive. 
THE COURT: Overruled. 

A. There is an element of prestige in whether you 
renk amongst the first tier, second tier or third tier of 
a company's banks. 


Q. Is that Particularly important with respect to 
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us companies that are well regarded as credit by hanks. generally?. 


3 A. Yes, that's true. 


4 Q Am I correct, and correct me if I am wrong, I 
5 am just trying to save time by this form of question, was 
6 First National City Bank called the leading bank on the 

7 revolving credit agreement? 

8 A Yes, it was. 

9 Q Does that mean that they took the initiative 
10 of ‘arranging it and inviting other banks to participate? 
ll A It means that they act as agent for the other 
12 


banks in fulfilling certain duties required under a re- 
13 volving credit. yt 
14 Q From your general knowledge, look again, if you | 
15 will, at the participants in the revolver. “It is attacned | 
16 to that memorandum. | 
17 From your knowledge and experience over the | 
years in participating in such agreements with other banks, | 
and I take it you have done that a number of times? 
A Yes, we have. | 
Q Does each and every one of those banks make the 
kind of a credit study and investigation that you make or 
do some of them rely on the leaders in the group to have 


exercised sound judgment about worth and credit? 


A. I don't think it is possible for me to generalize 
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about a list of banks as long as this. 

Q. And I don't mean these particular banks. 
am talking about in general, what gencrally happens in that 
regard when you put together, if I may call it, a syndicate 
of many banks who participate in a loan. 

A. If the syndicate is made up of large and fairly 
sophisticated banks, there would. be a credit analysis. done 
by each of those banks on their own, without relying on the 
judgment of the lead bank. 

Q What about smaller banks that participate? 

A. In many cases smaller banks, because of a lack 
of expertise or staff or because of confidence in other 
members of the group, will rely on the judgments of the 
lead bank or banks in the credit -- 

Q. Briefly, with regard to the unsecured loan that 
Manufacturers Hanover made to Penn Central Transportation 
Company --— 

MR. STITT: May ''2 fix the date, please? 

Q. -- originally in the amount of $13 million some- 
time in 1968, renewed for $10 million in April 1969 and 
then again renewed for $7-1/2 million in December of 1969 -- 


is that right? 


A. Yes. I am not -- I don't recall the exact 


dates, but the emounts are correct. 
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2 : Q Do you recall that the last time it was renewed 
3 was in December of 1969? 

4 A That's correct. 

5 | Q And you renewed it for what period? 

6 A. For a six-month: period. 


7 Q To June 30, 1970? 

8 A. Yes. 

9 Q At what rate? 

10 A At the prime rate. 

hl a. When you did that, the loan was due and ee * 
7 


wasn't it, in December 1969? 


13 A Yes, it was. 

,08 14 Q They paid down $2-1/2 million of it and you yave | 
15 them a renewed loan for the balance? | 
16 || A That's correct. | 
7 Q Did you at that time make any special credit | 
18 | 


analysis or special Study different from your usual practice 


19 of simply following the information as it comes out in the 

2 manuals? | 

21 | A No, we relied on the credit information that 
2 was available in the bank and ie. regular review of the 
= railroad's condition. That was done by the bank. 

aA Q Now we come to the bridge loan, nie I show you 

25 


Defendants' Exhibit AD for identification. This appears 
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to be a memorandum dated February 5, 1970 by one Edwric A. 
Jones. 
Who is Mr. Jones? 

A. He is an officer of the bank who reported to me. 

Q Is this document like Exhibit BD ie same kind 
of a memorandum as your memorandum of March 12, 1969 in 
reference to the records of the bank? 


A. Yes, it's a memorandum for the file, 


MR. PIEL: — I offer it in evidence. 


MR. STITT: No objection, your Honor. 


(Defendants' Exhibit AD was received 

in evidence.) 

Q While you hold that before you, 10 you will, 
for a moment, Mr. Sullivan, I am coming back to it, but 
first I want to show you Defendants' Exhibit AA for identi- 
fication. There is a date on the lower left-hand corner 
that is almost obliterated On OY Copy, Gut Dt think it says 
January 28, 1970. 

Do you see that? 

It is obliterated on mine. 

MR. PIEL: It is on the lower left-hand corner, 
your Honor, it is i bad reproduction -- 

THE COURT: Not on my paper. 


MR. PIEL: We will have to reproduce it 
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. your. Honor. .. 

THE COURT: I will take your representation 
as to the date. 


MR. PIEL: It does show on my copy enough to 


THE COURT: What facie 
MR. PIEL: You should write in the lower. left- 
hand corner, to make it complete, January 28, 1970. 

Q On the daar page ae Exhibit AD, Mr. Jones' 
memorandum, there is a sentence in the middle of the para- 
graph, "We were provided with a sourcesand application of 
funds for the transportation company for the past year and 
their estimates for 1970." 

Bo you see that? 

A, Is this on Page 2? 

Q Page 3, the last paragraph, about thé middle 
of the paragraph. | 


A. Yes, I see it. 


[ 
| 


Q Can you tell us if Exhibit AA for identification 


is that sources and application of funds statement? 
A, Yes, I believe it was. 
MR. PIEL: I offer it in evidence. 
THE COURT: Any objection? 


MR. STITT: No objection on the testimony of 


a 


y 
‘ 
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this witness. 
(Defendants' Exhibit AA was received 
in evidence.) 
Q Was this a meeting which considered whether or 


not you and other banks would participate in the so-called 


bridge loan? : 


A Yes, it was. 


Q And you did take the Participation, as we have 


Yes, we did. 
Were you involved in that decision? 
A. I was. 


Q Mr. Jones reported to you and informed you by 


correct? 
AL That's correct. . 


0. With that information and Other information at 


your disposal, you ultimately came to the conclusion that 


| 
H 
| 
| 
this memorandum of what was learned at the meeting; is that | 


Manufacturers should Participate to the extent of $10 million 
is that right? 

A. Yes, it is. 

Q Again, if you will look at Exhibit AA, sources 
and application of funds Statement that the railroad 


financial officer presented in connection with their request 
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for this bridge loan, would you tell the Court what, if any, 
significance this information had for you contributing to 
your decision to participate to the extent of $10 million? 
If you look at AA, it's the one : an asking you about. 

A this shows us generally the expected tight cash 
position of the railroad itself during the year 1970. It 
shows the cash position declining to $50 million and the 
need for $225 million of equipment and other financing 
during the year to aaa ans for the capital expenditure \ | 
Program and heavy debt maturities during the year. \ 

Q Tf you look at the top line, you said this 
showed -- excuse me. i ain thinking of the other exhibit. 

The last column -hows us the actual results at 
least to the extent that they were available en this date 
of the 5a. sack flow? 


A Yes, it does. 


Q And it shows on the top line, does it not, that 


| 
iq 
| 

t 


Penn Central Transportation Company had suffered a net loss 
On the income line of $56 million the year before? 

A. Yes. 

Q “And that: it was projecting the same figure for 
now starting year of 1970? 

A. That's correct. 


G . Again, at this time, did you perform in the bank 
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any special study or analysis or was it a Matter of relying 
On a regular update of your Ongoing consideration of Tt? 

A. At this time we did examine more closely the 


Pennsylvania Company. 


Q To whom you were’ making this bridge loan? 


A. Which was to be thé borrower of the $50 million, 
and satisfied outselves as to its creditworthiness. 

Q In connection with the prestneatian made here 
to your associate, Mr. Jones, and the representatives of 
other Participating banks by Mr. Bevan and the people who 
came with him as shown in this memorandum, the statements 
that they made and this document that they furnished, did 
you or anyone at your direction ask them for underlying 
documentation of any kind to back this up or prove it? 

MR. STITT: Your Honor, the only trouble I 
have with the question is a reference to statements at a 
meeting which this witness did not attend. 

MR. PIEL: I am asking whether he or anyone 
at his direction, anyone to his knowledge in the bank, 
Manufacturers Hanover, working under him, the responsible 
officer for this matter, asked the Penn Central financial 
officers to back up the statements they made at the meeting 
and by way of Exhibit AA through furnishing underlying 


documentation to Prove it. 
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A. My recollection is that we did not ask for any 


additional documentation. 
Q Who were the certified public accountants, if 
you recall? 
A, I believe Peat, Marwick was on the books. 
Qa Did you call un Peat, Marwick and oe "Are you 
Sure they have those receivables"? 
A No. 
Q You relied on Peat, Marwick's certification 
of the financial statements? 
A. Yes, we would have. 
: THE COURT: Is this a goed time to suspend 
for lunch, Mr. Piel? | 
MR. PIEL: . Yes, your Honor. 
THE COURT: ee 


(Luncheon recess.) 
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AFTERNOON SESSION 
2:20 P.M. 
OBR J. SULLIVA Ny resumed. 
DIRECT EXAMINATION CONTINUED 
BY MR. PIEL: 

Q : We were speaking, Mr. Sullivan, of the bridge 
loan arranged in February 1970, the Purpose and intention 
of which was to tide the company over toward public financing 
which it was Planning for the apringtine; is that right? 

A That's correct. 

Q. Was the bridge loan a loan for commitment tor 
a specific length of time? 


A. Yes, it was. 


What was it? 


A Te was until the Pennsylvania Company sold the 
debentures or four months, whichever was earlier. 

Q At the time in February when you were considering 
that commitment to the bridge loan, what were your expecta- 
tions with regard to the long-term financing to come in 
the spring? 

A. We expected that the Pennsylvania Company would 
be able to sell its obligation and that the bridge loan ~< 

THE COURT: When you say their obligation, 


you mean the debentures? 


8'70a 
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THE WITNESS: The debentures, yes, sir. 

A. (Continuing) -- and that thu tetdee loan would 
be repaid from the proceeds of that successful sale. 

Q In fact, that public financing did not take 
place? 

A hh That's correct. 

Q What was the state of the market in the spring? 

A = It was a very disturbed market, as I recall. 
ivedeeee rates were rising, money was very tight. 


Q. Were there a number of security issues called 


off in the spring or indefinitely postponed? 


A. I don't recall other issues being postponed. 
Q Again, as we saw in the March 12 memorandum -- 

THE COURT: Do ae to refer to exhibit 
numbers for ease of identifications 

MR. PIEL: Yes, your Honor. 

Q That is BD in evidence, we saw there that 
Mr. Bevan had discussed the company's needs and its plans 
for how pear meet those needs. 

Here again, in this memorandum of Mr. Jones’, 
which is Exhibit AD, he discussed the needs and his plans 
for meeting them, which we note in reference to the company 
feels they have a number of options -- 


MR. STITT: May the record show which company 
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is being referred to? 


THE COURT: This is the Pennsylvania Company, 


MR. PIEL: The paragraph begins, "The Penn 
Central System forecasts needs for 165 miliion in capital 
expenditure" -- 

THE COURT: Exhibit BD? 

MR. PIEL: No, that is AD. sp was March. 

I am calling attention to the fact that there 
was a similar discussion as in March, the same type of 
topics were covered. 

THE COURT: You are referring now to the 
second ful] Paragraph? 


MR. PIEL: Yes, your Honor. I am calling the 


| 
| 


witness' attention to references to a Prospective $1 million 
debenture issue with warrants for the purchase -- | 
THE COURT: You are leaving off the zeros, too. 
$100 million debentures. 
MR. PIEL: I beg your bernie. your Honor, yes, 
Q An additional $50 million to be raised by some 
other method, the feeling of the company that they had a 
number of options doen, timing of the Planned debenture 
issue and reference to First Boston Corporation and Glo~- 


Forgan as heading the Prospective underwriting. 
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Will you please tell the Court who First Boston 
Corporation and Glor-Forgan were? 

A, They are investment bankers. 

Q What is their standing in the financial 
community? 

THE COURT: Was their Standing. Glor-Forgan 
doesn't exist any more. 

Q. What was their Standing in 1970? 

A Excellent Standing. 

Q Skipping a paragraph, Mr. Bevan also outlined 
additional financing Plans but made cece to the fact 
that the Pittsburgh and Lake Erie had no bonded debt on 
its balance sheet, and so on. 

At the time that these Proposals and plans were 
reported to you by Mr. Jones and you had them under con- 
Sideration in connection with participating in tHe bridge 
loan, what was your judgment as to whether tnese proposals 
and plans were feasible and realistic? 

A We decided that there would be a source of re- 
payment for the bridge loan and that it was reasonable ‘a 
expect successful sale of the $100 million debenture offering 
Or if that was not successful that there were alternate 


Sources of cash to the company for repayment. 


Qa You, therefore, considered that your participatio 
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2 in the loan would be a prudent thing to do? [ 
3 A, That's correct. 

4 Q In the paragraph that we skipped, which is 

5 he third paragraph on the first page, there is a reference 
6 to Mr. Pat Bowditch. 

7 Who is he? 

8 A. He is an officer or was an officer of First 

9 National City Bank. 

10 Q I should have said was. We are talking about 

11 the time of (is memorandun. He indicated privately to 

12 someone else than Mr. 


Jones that he would Suggest that the 


13 company seek the funds in the Euro-dollar market. This 
\ 14 phrase reoccurs, and ade is a Euro-dollar loan to Penn 
; 15 Central here. I wish you would explain to the Court what 
16 the significance of that is. 
7 ‘What is the difference between a dolfar loan 
18 and a Euro-dollar loan, how does it work and why do they 
19 resort to the Euro-dollar market? 
20 A. Well, they are both dollar loans. The source 
2i of the money is the difference. A domestic loan would be 
_ 2 from domestic sources. og Euro-dollar loan would be from 
.) banks, American or European, who have dollars on deposit 
2A overseas. 
25 


The Euro-dollar market in 1969 was a source of 
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2 financing for many companies, including the Penn Central. 
3 Mr. Bevan sought to tap various sources of funds and the 
4 Euro-dollar market was first tapped for the $50 million 

5 loan in which our ban’ had a $3 million participation. 

6 The reference to Mr. Bowditch's comment here 
7 indicates he thought that that.market, that Euro-dollar 

8 market, would serve better as a source of funds for th 

9 


Penn Central than the banks domestically which are under 


10 Pressure because of the high loan to deposit ratio of most 
ll banks at that time. \ 
12 Q In other words, the loans to deposit ratios 


13 were easier in the European Rupandot las market? 

14 A That is correct. 

15 Q You have said that when you were making thiz 
16 loan you enue that the proceeds of it were to go to the 


17 use of the Penn Central Transportation Company. 

18 A. That's correct. 

19 Q At the time of the making of that loan, had 

20 anything come to your attention, in February 1970, that is, | 
21 | 


had anything come to your attention that suggested to you 


that before the year was over Penn Central Transportation 


Company might file for reorganization? 


A, No. 


ye © Be 


If you had any such information, would you have 
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made the loan to the Pennsylvania Company? 
A. No, we would not have. 


As to the personnel of the railroad, you knew 


Yes. 
Mr. O'Herron? 

Yes. 

Mr. Loder? 

A. Yes. 

Q You have told us that in any consideration of 
a credit, Particularly a new credit, I think you indicated, 
One of the things you do is examine into the history and 
background of the Management to get some .kind of an appraisal | 
of the kind of people they are. 

A. That's correct. 

Q You did that in respect of the people who were 
in the Management of Penn Central? 

A. Yes, we did. 

Q Did you arrive ae a judgment and opinion about 
the quality and character of these men for integrity and 
ability? 

A. We considered the ones you mentioned as eababie: 


capable financial people. 


Q Did you know their reputations for integrity 
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and ability? 

| A. They had excellent reputations for ability and 
integrity. | 

Q What were their reputations? 

A, Excellent. 

Q Did "you mean that you didn't try to appraise 
their integrity yourself, you judged their ability, is that 
what you meant, in defining your answer? 

A No, by my answer I meant that from their back- 
ground and actions and from their dealings with our bank, 
we considered them to be eminently qualified for the job 
that they were doing. : , i 

Q Did you have anything come to your attention 
that made you question their integrity? 

A. Not at that time. 

Q Did anything come to your attention that made 

you gunii ten ies integrity at any time before March is, 
1970? 

A. No. 

Q Was your understanding of the character and 
reputation of Messrs. Bevan and O'Herron a baseor in your 
analysis leading up to your recommendation to participate 
aa this bridge loan? | 


A, Yes, it was. 
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Q In what respect? Why was that important? 


A, Because of the Statements that: Mr. Bevan made 


at meetings, such as the meeting described in the memo of 


February 5, and his analysis of the operating condition of 
the railroad and steps that were being taken to return it 

to profitability. We considered his judgment an important 
factor in the future course of the railroad. 

©. Wild you state o> the Court, please, what is 
meant by the term "line of credit"? 

A. The line of credit is an availability, a 
cise available from a bank to a borrower, to lend 
usually during the coming year and usually for current needs. 

Q As a matter of custom and practice, does such 
a letter contain ay conditions? 

A. In our bank we state that the line of credit 
is subject to car Satisfaction with the financial condition 
of the borrower. 

Q Your continuing satisfaction? 

A. Our continuing Satisfaction. 

Q. I show you Exhibit FG for identification and 
ask you if that is a typical form of letter of credit letter 
in your bank? 


MR. STITT: If your Honor please, this docu- 
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Q Line of credit letter in your bank. 

MR. STITT: This document is dated 1974. We 
are talking about events that occurred back in 1970, and 
with respect to commitments by banks involved in lines of 
credit other than Manufacturers Trust Company. I do ques- 
tion the relevance of this document: 

MR. PIEL: May I reframe my question? 

Q Is this a form of letter which was in use by 
your bank in 1959 and 1960 to extend a line of credit to 
a customer? 


A I am not sure that it was in use in 1959 ana 


Q Excuse me. If I said 1959 and 1960, I meant 
1969 and 1970. | 

A. It is not a form letter in that it must be used 
for every line of credit. granted. It is, however, the 


type of letter that was in use in 1969 and 1970. 


Q Namely containing some expression to the effect 


] 


! 
} 


that it is subject to the usual condition that Manufacturers 


Hanover will continue to be satisfied with the financial 
affairs of the company? 
A, Yes. 
MR. STITT: Objection re the question as 


leading. ~ 
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2 THE COURT: Overruled. 
3 Q Is that correct? 
4 : A. That's correct. 
5 Q When you define line of credit to refer to 
6 that kind of an extension of a facility, is that generally 


7 true among lending commercial banks? 

8 A. Yes, yes. 

9 Q If you will look again, please, at Exhibit Be, 
10 the list that Mr. Sullivan told us about this morning 

11- | showing the participants in various loans, you told us about 
12 


your extending an unsecured loan for six months in December, 


13 $7?7-1/2 million. 


Does that appear on this chart in the column 


15 called "Other Loans" under "Unsecured"? 
16 A. Yes, it does. 
17 0 


To the left of that, three columns over, is 


18 another column headed "Unsecured Bank Lines.“ If you will 
19 turn to the third page, you will see that that column 

20 totals $46.5 million. 

21 


Can you tell us, from your familiarity with 


the affairs of the company at the time, what that represents? 


A. The unsecured bank loans? 


Q Yes. 


= = 8 & 


A. » . Those were the loans that were outstanding at 
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this period, which was in early June of 1970, if my 
recollection i3 correct, loans that were taken down under 
-lines of credit made available by these banks. It was my 
understanding they were made spa. initially as bac .1p 
for the commercial Paper of Penn Central. 

Q Were they called stand-by lines at that time? 

A. Tha*'s correct. 

Q Did there come a time when part of those lines 
was converted into ae lines, if you know? 

A. I don't know that they were called Swing lines. 

Q Demand lines? 

A. Again, I don't know what type of note was used 
by those banks. 

Q All right. We will come in to that later with 
- another a 

You said it was originally $50 millions 

A oe It was my understanding tee the railroad had 

available $50 million in bank lines as backup for commercial 


paper. 


Q And that at some point it took down actual 


oF 


loans under those lines, is that correct? 
A, Yes. 
Q To the extent of 42.5? 
A. _, That's my understanding. 


ie 
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Q Did any of the banks who were Participants in 
3 that stand-by line decline to honor the line? 
4 A. It was my understanding that some banks did 
5 decline to lend. | 
6 MR. STITT: I objeci to testimony about this 
7 witness' understanding, your Honor. 
8 THE COURT: Sustained. i 
9 MR. STITT: Either he has personal knowledge 
10 or he doesn't. 
ll Q Did you know at the time, Mr. Sullivan? 
ac 12 A. I was told that banks declined to lend -- 
7 13 MR. STITT: Objection to what he was told. | 
14 THE COURT: Sustained. 
‘ 15 0. Did Manufacturers Hanover, “NONG Ats sevvices 
16 to clients, purchase commercial paper for clients? | 
17 A Yes, we did. : | 
18 0 Did it make recommendations to clients with 
19 régard to the purchase of commercial paper? 
20 A. I would like you to clarify the word recom- 
21 || mendations. 
2 Q Let me ask you to Clarify it by telling us what 
' B you did with respect to assisting eines to purchase 
| commercial paper. 
25 A. We had what we call a short-term investment | 
| 
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center at which we made available quotes or, commercial 
Paper and ether short-term securities for customers that 
wished to invest money On a temporary basis. 

Q Did Manufacturers Hanover also purchase 
commercial paper for its Own account or were all of its 
purchases for clients, if you know? 

A. To my knowledge, we did not purchase for our 
Own account. 

Q Did you purchase Penn Centrai commercial paper 
for account of clients? 

MR. STITT: May we fix the date, your Honor, 


and the corporation? 


MR. PIEL: All right. There is only one 


corporation that issued the notes, Mr. Stitt, and we all 
._ know which one it was. It was called Penn Central Company 
at one time and on October 1, 1969 changed its name to 
Penn Central Transportation Company, the ae issuer of 
commercial paper notes that I know of that had Penn Central 
in its name. 
MR. STITT: I would like to have the time 

fixed as to when these purchases were made. Otherwise, I 
don't see any relevance. 7 

Q In 1970 were purchases made by Manufacturers 


Hanover for Clients of Penn Cencral commercial Paper? 
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A. Yes, I understand that we did purchase for , 
account of others. 

MR. PIEL: Your Honor, Exhibit cu shows a 
purchase by Manufacturers Hanover as late as April 7, 1970. 
That's the master computer run of OS 

Q I show you Exhibit FF for identification and 
ask you what that is. We have awfully illegible copies. 
The top line says "Commercial Paper List, Account Officer, 
Dealer," on the left it savs "Name." 

A. This is a list that the bank prepared for 
internal purposes for the guidance of the people in our 
short-term investment center. It is a list of commercial 
paper issuers. The category has a certain meaning. 

The account officer is the officer that handled 
that particular relationship, if there was one, and the 
dealer, I assume, is the investment banker that was issuing 
the paper. 

Q Or was selling the Paper in the short-term 
market? 


Yes. 


Is this what is commonly called an approved 


It has had a number of names Over the years. 


At one time it was called an approved list of commercial 
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Paper issuers. 
Q We have apparently mm categories. 


Will you tell us what they were in 1969 and 


A The meaning of the categories changed a number 
of times. I can't tell you without reference to some help 
what exactly was the meaning in '69 and '76 as to cetegories 
I think three and four. : 

Category 1 had the same meaning I think through 
the period '69 to the present, which meant that the paper 
eligible for purchase + inlimited amounts for customers. 

Q Number 2? When you say available for, you iy 
mean is approved for? 

A. Is approved for purchase in unlimited amounts. 

Two, I believe at hdd time had the meaning, 
approved for purchase in limited amounts. : “ 

Q ' Three and four you say you have difficulty 
recalling? 

A. The meaning changed. At times it ies approved 
for purchase only after consultation with the account 
officer. , 

o And on Page 4 we see that Penn Central Co., the 
issuer, Penn Central commercial Paper by whatever name known 


from time to time was in Category 1? 
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Yes. 


Was it ever removed from Category 1 before June 


No, it was not. 


THE COURT: This is your bank's list? 


THE WITNESS: Yes, your Honor. 
MR. PIEL: <1 offer it in evidence. 
MR. STITT: Objection sclely as to relevance, 
your Honor. 
THE COURT: What is irrelevant about it? 
MR. STITT: We don't know what this bank was 
told by -- 1 4‘1l ss Khe the objection, your Honor. 
(Defendants' Exhibit FF was received 
in evidence.) 
MR. PIEL: Your witness. 
CROSS EXAMINATION 
BY MR. STITT: 
Q You testified that this bridge loan nv 
negotiated in early February 1970, 
A. Yes. 
Q In agreeing to Participate in that loan, I take 
it you had no discussion with Goldman, Sachs. 


A. That's correct. 


Q. You had no way of knowing and you did not know 
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what Goldman, Sachs knew about Penn Central Transportation 
Or the Pennsylvania Company at that time, did you? 

A. That's correct, 

Q And you had no idea what Goldman. Sachs tola 
or did not tell its commercial paper purchasers as of 
March 16, 1970? | 

A. That's correct. . 

‘MR. PY8L: «May 3 have che question? 
THE COURT: The witness did not know what 
Goldman, Sachs told its customer in relation to the sale of 
Penn Central commercial paper. 
THE WITNESS: That's correct. 

Q This was a bridge loan not to Penn Central 
Transportation Company, the issuer of the Paper, but rather 
ba the Pennsylvania Company, a subsidiary? 

A, Yes. 

THE COURT: What difference does that make? 

MR. STITT: The difference, your Honor, we 
contend, is that the railroad was already loaned up at this 
time and -- 

THE COURT: Everybody knows the money was. 
going upstream. 

Q You mentioned the First National City Bank. 


A, Yes. 
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Q I believe you testified that they were the lead 
bank in the $300 million revolving loan that was negotiated 
or extended and negotiated in or about April 1969? 

Yes. 
And this was a secured loan, was it not? 
Yes." 

Q And the security was the stock of the Pennsylvani 
Company? 

A That's correct. 

0. : In addition to that stock, was there a negative 
pledge agreement as part of the loan package? You may 
refer, if you want, to your memorandum of March 12, 1969. 

I direct your attention to the third paragrapn. Does that 
refresh your recollection? 

A. Yes, it does. I believe that the negative 
Pledge remained in the terms of the agreement. * 

THE COURT: What is meant by negative pledge? 
! 
THE WITNESS: © The transportation company agreed 
not to pledge the stock of the Penndel Company, the P & LE 
Railroad Company and the BitiMenruh, Back Wayne and Chicago 
Railway Company to secure the other obligations. 
THE COURT: But they weren't pledged with you 


to secure this? 


THE WITNESS: That's true, they weren't pledged. 
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9 So they were sort sf restricted as to their. 
future use? 

A Yes. 

Q First National City as lead bank was in the 
$300 million revolver for $92 million? 

A. That’ was their gross participation. It was 
my understanding that they participated part of that out 
to other banks. 

-Q But in this transaction, that's what they were 
rer -esenting, 92 million? 


A. I believe so, s. 


Q Is that your recollection? 


A. My recollection is that their gross participa- 
tion was $92 million. 
Q Yours was 20 million, ee it? 

A. That's correct. 

Q As such was First National City the lead bank 
in this transaction? 

A. Yes. 

Q Was First National City also involved in this 
Euro-dollar revolving credit? 

A. Yes, they were. 


Q When was this negotiated? 


A I don't recall. 
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Sometime during 1969? 
Either early '69 or possibly late '68, 
An their participation was about $16 million? 
I don't know. 
Does this document refresh your recollection? 
I show you Exhibit A-13. 
It-shows them as having $16 million -- 
And your participation was -- 
Our bank iad a $3 million participation. 

0. As lead bank in a transaction such as this 
amounting to $300 miliion on the one hand and $50 million 
on the other, what are the duties of the lead bank? What 
is expected of you? 

A. Well, the obligations vary with the credit. The 
main ohio, is to prepare a loan agreement and to 
negotiate the terms of it with the borrower to the satis- 
faction of the Participating banks. : 

Q. They are expected to make a rather thorough 
initial credit investigation, are they not? 

A. No, they are under no obligation to do that, 
so far as the oth«r banks are concerned. 

Q But aren't they expected to do that, apart from 
obligations? 


A = They are expected to be prudent in their 
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2 knowledge of the affairs of the borrower. 
3 Qa And they conduct the negotiations? ‘ 
4 i A, Towards the loan agreement, yes. 
s | Q Yes. 
6 A. Yes. 
ge Qa And arrange for the Proper collateral? 
8 A That would be one of the factors in the negotia- 
9 tion. 
10 Q And since this’ loan is to continue on a revolving; 
11 basis -- for how Many years, five, six years? 
12 A. The term of the loan ran into '76 is my 
"13 recollection. 
Bees 14 Q Would they be ae to maintain contact with 
4 15 = borrower throughout the term of this loan? 
i6 , ak Yes, they would. 
; 17 Q Would they be expected to keep on top of the 
oe 18 borrower's affairs throughout the life of this loan? 
“aa : 9 2 Yes. 
ns 20 Q Who was che lead bank in this bridge loan of 
21 February 1970, early February? 
' A. The Chemical Bank. 
; : Q Did First National City participate in this 


bridge loan? 


oo 


A. No, they did not. 
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Were they asked to ber ci cipoces : 
Te. is my understanding that they were. 
You didn't know that at the time, did you? 

A. At what time do you mean? 

Q When you committed Manufacturers' money to this 
transaction, did you know that First National City had been 
invited to participate but declined the invitation? 

A. I did not know it at the time we made our 
decision. , 

Q. You learned about it subsequently? 

A. That is correct. 

Q I believe you testified on direct that the 
proceeds of this bridge loan were going upstream. 

A, ‘Yes. 


Q Were these upstream Proceeds earmarked or 


segregated for any particular purpose? 


A. ~ Not that I am aware of. 

Q Just to be used as general funds of the company, 
of Penn Central Transportation? 

A Yes. That was my understanding. 

Qa Not to be segregated fox the protection of -the 
helders of the commercial paper? 

A That's correct. 


Q. You didn't attend this meeting that Mr. Jones 
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wrote up under date of February 3, 719702. 


A 


Q 


NO; tT did not; 


{ 


So vou don't know what discussions may have 


taken place with Mr. Bevan at that meeting, apart from what 


is set forth in this memorandum, Exhibit AD? 


A. 


That's correct, and what he may have told me 


subsequent to the memo. 


Q. 


memorandum? 


A, 


Q 
ef course? 
Co 
A. 
Q 
A. 


Q 


Were you told anything subsequent in some other 
Not that I recall at this time. 


You have reviewed your file before coming here, 


I am sorry? 
You have reviewed your file before coming here? 
I am sorry, I don't understand the question. 


Have you reviewed your file before coming to 


this court: to testify? 


A. 


Q 


No, I did not review it today. 


Did you review it at any date in connection 


with your testimony? 


A 


Q 


No, I did not. 


You mentioned, as I gather this was a four- 


month commitment under this bridge loan? 


A 


That's my recollection, yes. 
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Q And at the inception it was unsecured? 
MR. PIEL: I am sorry, I can't hear you, 1 
" would like to follow this. 
Q At the inception, it was unsecured? 
A. Yes. | 


Q That was because you were anticipating a $100 


million bond issue by the Pennsylvania Company in May? 


A. That's correct. 

Q Again, we are ‘talking about the Pennsylvania 
Company and not Penn Central Transportation? 

A Yes. 

Q I believe you testified that that bond issue 
did not go through. 

A. Yes. 

Q And I believe you mentioned high interest rates 
and tight money. : 

A. ' In connection with general market conditions 
I mentioned those factors. 

Q I ask you, would you give us the facts as you 
know them as to why that bond issue didn't go through? 

A. it is my recollection that the first-quarter 
earnings of the Penn Central Transportation Company were. 


released before the intended sale. 


Q They were released On or about April 23, 19-- 
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MR. PIEL: 22, I think it was. 


Q I show you Defendants' Exhibit EH for identi- 


fication. 


Does that refresh your recollection as to the 


release and publication of those earnings? 


A. Yes.” 

Q When were they released and pubiished? 
A, This is dated April 23, the news story. 
QO Continue. 

A. The loss reported plus market conditions 


motivated the underwriters to withdraw from the sale of the 


issue. 


Q Thereafter was there a run-off in the commercial 


paper? 

A. £ ac not positive of bhe vetacionchip of the * 
timing. There was a run-off in commercial paper. My 
recollection is that it occurred sometime in late April or 
early May. 

Q After the publication of these earnings on or 
about April 23? 

: A. . That would be correct, yes. 
Q Did you buy any commercial Paper of Penn Central 


Transportation after this earnings information was published 


on April 23? 
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A Did I personally? 


Q You personally or for any client, - 


THE COURT: Your bank, is what ng iss worried 


about. 
A. I don’t know whether the bank did or sot. 
Q You didn't buy for any client? 
A. I didn't, no. 
Q Did you handle this purchase on April 7, 1970 


that Mr. Piel mentioned that is récGrded in the computer 


printout, Exhibit cu? 


A. Was that the purchase of commercial paper? 

Q Yes. 

A, No. 

Q So you don't know what might have been reviewed 


or what might not have been reviewed by the bank before 


making that purchase? : 


A, No, I am not familiar With it. 


0. Just as a matter of interest, dia the purchaser 


collect or was the Purchaser stuck? 
A. I-don't know. 


MR. PIEL: May I have the question read -- 


THE COUR?: Did the purchaser collect or was 


he stuck. The witness Says he doesn't know. 


Q So you don't know how long a term that Purchase 
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may have been on April 7, do you? 

A. No. 

MR. PIEL: Exhibit CU will show. 

Q With regard to this bridge loan, did you have 
any anticipation as to whether or not pul kacaeal would be 
available if for some téanon. either market sec hie staan or 
the bond issue projected for May did not go through? 


‘ 

A We had no firm understanding, no firm agreement _ 
with the Pennsylvania Company thet ‘they would provide. 
collateral in the event that the sale did not occur, 

We had, DEVEYEE) at Manufacturers Hanover 

decided that if there was no esis Of public issue we would 
. Fequire collateral at the end of the four-month period. 

Q. When did you make that decision? 

A At the time we committed for the loan. 

Q Was that decision made known to the Penn Central 
officials? 

A. To whom? 

Q Was that made known to the Penn Central officials 
Or did you just keep it amongst yourselves at the bank? 

A, I believe we told Dave Bevan. | 

Q That is your best recollection? 


Yes. 


MR. STITT: Your Honor, I have no further 
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questions of this witness. 

Thank you, Mr. Sullivan. 

THE COURT: Mr. Sullivan, this bridge loan had 
a number of participants. I gather that none of them had 
any collateral for the bridge loan at the tine it was 
executed. " 

THE WITNESS; That's correct. 

" THE CouRT: When you say you made known to 
Mr. Bevan at the time of the execution of the agreement for 
the Belaas loan that you would require collateral if the 


debentures were not sold, did the other participants 


notify him of the same thing? 


THE WITNESS: I don't know, your Honor. None 


of them informed us of that facr. 

THE COURT: Was that part of the -- Chemical 
was the so-called lead bank. 4 

Did they take care of such a provision? 

CHE WITNESS: Not necessarily. There was a 
small group of participants in that Particular loan, and 
David Bevan negotiated the arrangement with each of the 
Participants individually. We were poe vuetad to participate 


in that loan by the railroad treasury officials rather than 


by the Chemical Bank, and we negotiated with them. 
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REDIRECT EXAMINATION 
BY MR. PIEL: | 
Q Let me be clear about this, Mr. Sullivan, and 
see if I am. 
At the time the bridge loan was made ‘n February, 
you did not at that time have any collateral put up, did 


you? : Says 


B. That's correct. 


Q You didn't: have any agreement to have any 


medi dora: put up, did you? 

A. That's correct. 

Q You simply had the intention that in the event 
that the public fiver eine didn't take place and the loan 
came due, that you would require collateral before you re- 
newed it for a further period? 

A. That's correct. 

Q Do you know what the total lending of First 
National City Bank was to the Penn Central System? 

A. : No, I.am afraid I don't. 

Q Do you know what the-First National City Bank's 
lending limit was for Penn Central? a ‘ 

* No, I do not. 

Q Will you tell the Court what a lending limit is? 

THE COURT; I think the Court is aware of that. 


NF | ne: 8 
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Q Do you know what percent of First National City 
Bank's lending limit had been taken up by the loans that 
it did make to Penn Central? 

A. No, I do not. 

Q Or what comparison that was when uk 
magnitude that was when comparéd with the proportion of 
loans to lending limits to its other big accounts? 

A. No, I do not. 

Q And this was a time of tight money? 

A. Yes, it was. 

Q I think Mr. Stitt failed to elicit any recol- 
lections from you as to whether you knew about that at the 
time and that’ you were now rather under an impression that 
you heard about it later. 

A * on sorry, I don't understand tne -- 

Q The First National City Bank -- i 

THE COURT: He testified that he did not know 
at the time of the bridge loan's execution or arrangements -- 
THE WITNESS: Commitment. 
THE COURT: -- or commitment that First National 
had declined to participate. That's his testimony. 

Q May I en you, please, Defendants' Exhibit EY 

for identification, 


MR. STITT: May I see a copy, please? 
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MR. PIEL: Mr. Stitt, we gave = a complete 
set of copies of all of our designated exhibits. 
Give his another one, Please, Mr. Dorkey. 
MR. STITT: Thank you very much. _ 2 ae 
Q Is this document ated February -1l, 1970 another 
one of these recording memoranda by Mr. Jones who reported 
to you? 
A Yes, it is. 
Q In the middie of the second paragraph I call 
your attention to the Statement, "Mr. Bevan indicated that 


he considers our bank one of their prime banks and he has 


alwiuys tried to give us more than fair treatment with 


balances. This fact was acknowledged by Messrs. Hanna and 


Sullivan" -- 
MR. STITT: If your Honor Please, is this 
document going to be offered in evidence? : 
MR. PIEL: I offer it in evidence. 
MR. STITT: No objection. 
‘(Defendants' Exhibit ET was received 
in evidence.) 
Q Preliminary to a cueaiiin., I call your attention 
to that Statement that I read, and the next sentence, "This 


fact was acknowledged by Messrs. Hanna and Sullivan." 


Is the Sullivan referred to you, Mr. Sullivan? 
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A Yes, it is. 
Who is Mr. Hanna? 


\ 


Mr. Hanna was my Superior at the time, Paul J. 


What was his position? 
He was a senior vice president of the bank. 
Is there one senior vice president? 
No, there are many. 
ww 
Q What was his area of responsibility? 
A. He was in charge of the Northeastern States as 
part of the National Division. | 
oO . “Bevan added that not all of Penn Central's 
banks enjoyed this kind of experience. Mr. Bevan spent 
some time discussing hi:: company's relationship with First 
National City Bank, adding that First National City had 
declined to participate in this 50 million Short-term credit. 
He expressed his disappointment with their reaction. After 
Mi. Bevan's presentation, Mr. McGillicuddy" -- who is he? 


A. Mr. McGillicuddy is the President of the bank 


now. I believe he was an executive vice president at that 


time. 


Was he a Superior of you and Mr. Hanna? 


Yes, he was. 


"hr, McGillicuddy agreed to accede to Mr. Bevan's 
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reguest and lend Pennsylvania Company 10 million on a short~ 
term note unsecured at the prime rate. The take down would 

be in one to three installments from the middle of February 

to the middle of March." 

Does that refresh your recollection now, 

Mr. Sullivan, that you did indeed know from Mr. Bevan him- 
self about First Nationa} City Bank declining? 
A, Yes, it does. ; 
Q And he didn't tell you what their business or 
other reason might have been, did he? 
: A He did not tell us the reason ies they declined. 
ae I also want to show you Defendants' Exhibit AL, 
a record memorandum regarding Penn Central Company, appearing 
to be from the files of the First National City Bank. 

I am not going to ask you to read the whole 
thing. I want you'to turn to Page 2. You i the middle 
j2 above the date February 9, 1970 the words 
"Patrick F. Bowditch, Vice President," three Places on that 
Page there are typed -- two other places there are PFB 
and then there is a signed initial. 

MR. STITT: If your Honor please, if this is 
another document that is being read from, perhaps it ought 
to be offered in evidence. 


MR. PIEL: I am not reading it. 


. 
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Q I am asking him whether he can by any hens 
from his dealings with the First National City Bank and 
Mr. Bowditch he recognizes that manner of initialed 
s'gnature as being the signature of Mr. Bowditch. 

A. tien unfamiliar with the Stinsiate os Mr. 
Bowditch. 3 

Q I want you please now to read the P.S., read. 
it to yourself, not out loud. 

ae (Pause) 


A Yes, I have read it. 


Q Does that by any chance refresh your recollection 


thet you learned at some point or other that First National 
City Bank expressed a willingness to go along on the bridge 
loan if requested? 
A No, I was never aware of that. 
MR. PIEL: I think it is too periphéral, your 
Honor, for me to call Mr. Bowditch. 
THE COURT: I agree. 
MR. PIEL: That's all, your Honor. 
RECROSS EXAMINATION 
BY MR. STITT: 
Q Mr. Sullivan, I am just going to draw your 
attention to these questions and answers that you gave at 


the Welch trial, Page 2397: 
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City Bank refused to participate in the bridge loan? 


904 a 


"QO, 


"A. They did not participate. 


"O 


clined to participate? 


the witness 


had such a blizzard:of papers, I don't believe I showed it 
to him and I don't believe I knew it existed at that time. 


See, it didn't come from Manufacturers Hanover. * 


wasted time 


cause they didn't originally participate, there was some- 


thing wrong 


clusion. So, we will stop it. 


wa 
3. 


Did you give that testimony? 


Yes, I did. 


Is that still your testimony? 


Perhaps some clarification would -- 


THE COURT: 


at the Welch trial? 


MR. PIEL: 


THE COURT: 


as far as I am concerned in this trial. 


Secondly, I can't draw any inference that be- 


with Penn Central. 


MR. PIEL: 


os hae. 
oil oe 
Ta acai 


Sullivan - recross 


Isn't it a fact that the First National. 


You knew at the time that they had de- 


No, I did not’ know at that time." 


Was this document, ET, shown to 


I don't think so, your Honor. 


First of @il, itt is & lot of 


I wouldn't draw that con- 


I have one more question, if I 
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REDIRECT EXAMINATION 
BY MR. PIEL: - 


Qa I would like to show the witness Plaintiff's 


Exhibit F-76, 77 and 78 received by your Honor subject to 


connection. The three of them are alike, so this isn't a 
big job, I mean alike in form, ‘anyway, three different 
dates. I will just ask you to note that they are signed 
by a Mr. Underhill, 

Do you know who he was in the employ of the 
Penn Central System? 

ie 4 The name is familiar. I think he may have been 

the campers ay wei ene railroad. 

Q And each one of these letters is addressed to -- 
well, it is addressed to Mr. Saunders, the chairman, but 
with copies to certain others, Mr. Gorman, the president, 
Bevan, the chief financial officer. ‘ 

Are the other five known to you? 

A. I have met some of them at one time or another. 

Q I am not going to tax you with that because we 
had a witness who identified them and their positions. 

Have you ever seen these -- did you ever see 
these in February 1970 when you were considering the bridge 


loan? 
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ei Did you ask to be shown any such document? 

A Such as these? 

o..  :) Yeu, 

A, No, 

Q What does it appear to you that the document 
is, not the letter, but the document that has been trans- 
mitted in the letter? 

MR. STITT: If your Honor please, the witness 
is now being asked to speculate about a record of Penn 
Central which he has not seen before, which he did not 
prepare. a | 

.THE COURT: I will sustain that objection. 

MR. PIEL: re your Honor please, may I state 
my purpose? 

_ COURT: Yes. 

MR. PIEL: That is offered to ask the Court 
to believe that if Goldman, Sachs had tried to get this 
information or it had inquired hard enough or often enough, 
it would have discovered facts in this document. 

Here is a man who has dealt with scores and 
scores of borrowers, corporate borrowers and corporate 
officers in that connection, afid I want to know whether he 


recognizes this type of internal document and if he can 


tell us whether this kind of document is ever made available 


r 
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Ii 


to bankers when they are negotiating loans or whether ‘they 
get prepared material from the borrower. 

THE COURT: I was wondering why Vogel wasn't 
askéd the question. I assume Mr. Wilson is going to 
testify -- : 
| MR. PIEL: That's-right, your Honor. Mr. Vogel 
wasn't at that meeting. 

THE courr: There is no use asking Mr. Levy 
because he had a peripheral involvement. 

MR. PIEL: Mr. Vogel wasn't at the February 6 
meeting when these matters were discussed. | 

“THE COURT: The question is, is it usual to 
ask for it. 

MR. PIEL: That's right. We are being held to 
some kind of a standard that Mr. Stitt has in mind, and 
I don't know what his standard is, but I am trying to find 
Out what normal and Ordinary practice is. I think this is 
an excellent Opportunity to find out. 

THE COURT: First of all, are you withdrawing 
your objection to the introduction of the documents? 

MR. PIEL: No, your Honor. Your Honor has 
received them subject to connection and I am laying the 
basis for their being excluded. 


MR. STITT:. I don't believe that's a correct 
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Statement of the record, your Honor, and I. still say this 
witness, the question is what Goldman, Sachs could have 


commanded of Penn Central. This witness was not at the 


meeting of February 6 and he had not been part of the 


Goldman, Sachs organization when its relationship with the 
railroad was going on. I viGuaat his testimony would be 
most speculative. 

THE COURT: He is a fellow who approves millions 
of dollars of loans. Don't you think there is a sort of a 
standard of what you can get if you ask? 

I will overrule the objection. 

Q Mr. Sullivan, you have heard from my explanation 
to the Court what my question is, and I will Put it to you, 
first of all I want you to tell us from looking at it what 
kind of a document it is in terms of the running of a 
railroad or a corporation. i 

A. What it seems to be is a weekly report to the 
top management of the railroad on the current Operations of 
the railroad, comparing them to the financial plan and to 
the actual results of the year before and setting out any 
variances from the forecast, the plan and the actuai results 
of the year before. 

Q You will note that all three dates are within 


the first quarter. 
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A. Yes. 

Q. And that each time there is a new report, it 
changes the guesses, if I may call it that, as to how the 
first quarter is going to turn out? 

A. Right. I would guess that it is an updating 
of the forecast based on -- 

Q. Based on some more information? 

A. Based on current results, yes. 

. And. subject to whatever else is going to happen 
before the end of the quarter; isn't that right? 

A. That's correct. That's what I would imagine. 

Q That's the way it appears to you. 

I ask you, do corporate officers.in coming to 
you to explain their requirements and their plans for 
- Meeting then abauetnt you with that kind of internal manage- 
ment document? i 

A. It is very unusual. 

THE COURT: Do you ask for such type of 
information? 

THE WITNESS: Your Honor, only when we are in 
what I would call a workout situation or a credit which 
shows extreme strain. | 

Q A workout situation is where the debt has 


matured and not been met? 
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THE COURT: | Wait, wait, ask the witness to 

MR. PIEL: I was asking. 

THE COURT: No, won are making a statement as 
to what it is. Ask the witness. He is the expert, not you. 
You are just a lawyer. 

MR. PIEL: That's right. 

A. A workout situation is a company that is unable 
to meet maturities as ley ceca which, of necessity, must 
then work very closely with its banks to pay off that debt 

: ‘: . 
without’ recourse to ‘a bankruptcy court. 

Q. That's the time when you expect to see this kind 
of document? 

A. Yes. We feel we can ask for it, current figures 
of the most confidential nature, and that there should be 
no hesitancy on the part of the management to provide them. 

Q , Is it the normal course that they present you 
with whatever figures they are bringing to your attention 


in order to explain their situation and that they prepare 


that for you for the purpose of the discussion? 


A, I am sorry, I really don't understand the ques- 


tion. 
Cc If they are coming to you to discuss their 


financial requirements and their plans, they come prepared 
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with information to present to you of what they think they 
should present to you to put you in a position to judge 


their credit; is that correct? 


A Are you talking generally or about -- 


Q I am talking generally, as a matte of general 
practice and experience. 
Yes, I would have to agr-e, yes. 
THE COURT: I now admit 76, “ and 78. 
MR. PIEL: May I be heard on that, your Honor? 


COURT: No. You cannot have it both ways, 


MR. PIEL: _ Your Honor, I have tried -- 

THE COURT: I know what you ate trying to do, 
but they are in, so I can now draw a donclusion -from the 
witness' testimony. If they weren't in, I couldn't draw 
any conclusion from his testimony, i would have to strike 
his testimony. 

MR. PIEL: Very well, your Honor. 

THE COURT: Are you finished with him? 

MR. PIEL: Yes, your Honor. 

MR. STITT: Just a couple. 

THE COURT: You are in the middle of one of 
these typical lawyer deals of who gets the last question. 


Go ahead, Mr. Stitt. 
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RECROSS EXAMINATION 


BY MR. STITT: 

Q I show you Defendants! Exhibit AA in evidence 
labeled Penn Central Transportation Source and Application 
Fund, Exhibit 2. 

I also show you Exhibit AD in evidence, the Jones 
memorandum of February 5, 1979. 


I ask you if this is part of the material 

x ) " 
referred to as being provided by Mr. Bevan on February 5 as 
indicated at ee 3 of bie Jones memo. 


A. Because he mentions the $56 million loss, I 


think that it is. 


Q Did Mr. Bevan provide any additional material 


at that time? 
A. Not that I recall. 


Q Did you search your files to see if there was 


MR. PIEL: I can't hear that question. 


Did you search your files to see if there was 


t 


a 


A. I have not searched my files for this purpose. 
Q I draw your attention to Exhibit BD, your 
memorandum of March 12, 1969 where the statement is made 


"The company, " referring to Penn Central -- 
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MR. PIEL: The page, please? -- 
Q _ Pirst page, bottom paragraph, "The company 
distributed a’ cash forecast for the year 1969 but does not 
feel it is ina position to forecast specifically beyond 


_. that date." 


Was that forecast, in fact, delivered or 


distributed? 

Is that the March '69 memo? 

den, | 

Yes, it was. | 

THE COURT: That's AA? 

MR. PIEL: No. It is attached as part of the 
Same exhibit, your Honor. AA is the one tha. goes with 
the February 5 -- 

Q Is that the last attachment here? 
A. Yes, that's the source and application of funds. 
Q To Exhibit BD. 

MR. PIEL: I am sorry if Mr. Stitt is misled 
by our problem with that document which is AA. That's the 
One that Says January 28, 1970 in the lower left-hand corner. 

THE COURT: I gather that was prepared for the 
bridge loan conference. 

MR. PIEL: Right. 


MR. STITT: Yes, dated March 12, 1969. 
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THE COURT: No, no. Exhibit AA is January: °8, 
1970 prepared for, I gather, the conference referred to in 
Exhibit AD, the bridge loan conference. 

MR. STITT: Correct. 

THE COURT: Attached to Exhibit BD is the same 
type of material'’for the years '68 and '69 dated March 11, 
1969. 

MR. STITT: Yes. 

THE’ COURT: 1 gather the witness says that is 
_the forecast that was gievusies at March 12; is that correct? 
| THE WITNESS: Yes. 
BY MR. STITT: : | 

eS. That was a cash forecast? 


‘vee 


THE COURT: Yes. 


A. (Continuing) And also called a source and 

application of funds. 

MR. STITT: I thank you, Mr. Sullivan. 

MR. PIEL: Thank you, Mr, Sullivan. 

THE COURT: You are excused. 

You are going to let him go now? 

MR. PIEL: | Yes, sir. I. am going to let Mr. Stit 
have the last question. 


(Witness excused.) 
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MR. PIEL: I call Mr. Lepley from Philadelphia. 
I hope we can send him back to Philadelphia by a quarter 
past four. 
THE COURT: Do the best you 


BAYMOND Cc. “BP LE YX, 


called as a witness by the defendants, being first 


duly sworn, testifies as follows: 
DIRECT EXAMINATION 
BY MR. PIEL: 

Q Mr. Lepley, are you employed by the Penn dentrat 
Transportation Company? 

A, Yes, I am. 

Q Which is now under the control of trustees 
appointed by the Reorganization Court, Judge Fullam, in 
Philadelphia? 

A, Yes, that's correct. 

Q ' What is your current position? 

A. I am treasurer of Penn Cancead Transportation 
Company. 

Q Are you here pursuant to subpoena? 

A. Yes, I am. 

Q Were you with the Penn Central Transportation 
Company in '69 and '70? | 


A. I came Penn Central in November of 1969 and 
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have been with them ever since. 

Q You came from Atlantic Richfiela Company. 

A. That's correct. 

Q Where your experience had been what? 

A Assistant ediuene. 

tt 

Q wbk vee your position when you came to -- what 
position did you obtain when you came to Senn Central 
Transportation? _ 
‘ . Riot caine treasurer. 
Q Did your duties include any financials with 


respect to commercial paper?. 


A. Yes, they did. 


ol Will you explain what your jab was in that 


connection? 

A. I was to -- when I first arrived with the 
company, I was told that I was to administer the ‘relation- 
ships between our company and Goldman, Sachs. 

Q Was that the principal activity of yours from 
November 1969 onward? 

A. It was one of my principal activities. 

Q Who at Goldman, Sachs was your contact for this 
purpose? 

A, I talked mainly with Lou Drvpolcher and 


occasionally with Roger Lynch: and George Van Cleave. 
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Q How often weve you in touch with one or another 
of them? | \ 

A Almost dakis. 

Q By telephone? 

A, By telephone. 

Q Did there come a time in December 1969 when you 
had a face-to-face personal meeting with them in New York? 


A Yes, that's true. 


THE COURT: When you say "them," whom do you 


mean by "them"? 

| THE WITNESS: We met with Goldman, Sachs' 
representatives and I believe that George Van Cleave was 
there and I believe that Roger Lynch was ‘there and ‘one or 
two other people from Goldman, ' 

Q Can you fix the date? 

A. Only that it was December 1969, 

a. I show you Plaintiff's Exhibit F-63 in evidence 
which we believe is your handwriting from your files; is 
that right? 

THE COURT: Nobody can read your handwriting. 
Do you want to read the transcript they made for me? 

MR. PIEL: We do have a traced copy, but I was 
going to ask him to do just that, your Honor, so we have it 


right. 
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2 A. Yes, this is my handwriting and it is dated - 
$ 5 December 9, 1969, meeting, or, rather -- 

4 Q I might say, I think we will all agree that you 
5 vend: uk revroduce the abbreviations. Just give us the 
6 word that the sivecetucian stands for and dictate a transla- 
7 tion of that iste be record, please. 
8 i A "GS," Goldman, Sachs, "own $16 million now. 
9 ee publicity and general market makes longer maturity"-- 
10 that should ie miele longer maturity difficult," I think 

11 { just left: that out. "eying line desirable for flexi- 

e 12 bility of at least $15 million. Tell Shaffer we need 

13 immediate availability on 15 millién. 80 percent coverage 

14 is typical. Many have 100 percent." Then it says “Low Dry,” 
15 which is Lou Drypolcher. 

16 Q Who was Shaffer? 

17 vA Shaffer was the treasurer of Penn Central 

18 Transportation Company. 

19 Q Would you tell us what you recall was discussed | 7 
20 at that meeting at which you made these notes? | 
21 A. We discussed mainly the need for a swing line 

2 boa yetiaa. additional backup ae coverage. 

2B Qa Did you discuss the matter of excessive inventory? 

4 A. Yes, we discussed excessive inventory, too. 

25 Q What was said about it? 


S 
JTHERN DiSTRICT COURT REPORTERS, U.S. COURTHOUSE 


9193 81s 
lhbg 152 Lepley - direct 

A The fact that Goldman, Sachs, over periods of 
time, did have considerable amelie of inventory of our 
commercial paper and that it was costing them money . 

: Qa Did they explain in what way it was costing 
them money ? 

A. Yes, that the cost of carrying the inventory, 
that is the cost of their loans :to carry that inventory was 
greater than the interest rate that they were receiving on 
ie commecciey Ganen, the discount rate. 

Q Did they refer to any other kind of cost to 
ne in connection with carrying the inventory? 

1 A. I don't remember. 
Q. Try to refresh your recollection. 

, Did they talk about the problem of fixed 
maturities in inventory, unsalable, with the result of notes 
maturing in inventory? 

MR. STITT: If your Honor please, I believe 
this is leading and suggestive. I object to the form of 
that question. 

THE COURT: He is trying to probe his memory. 

Overruled. | : 

Q Do you recall wee such discussion? 

A. I don't remember that particular eiieuseiak at 


that meeting. It came up in telephone conversations. 
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Q I am going to show you a memorandum that is in 
Exhibit A in evidence, and it is also Plaintiff's Exhibit F-9 
It is what we call in this case a blue sheet memorandum by 


Mr. Van Cleave already in evidence. 


I will ask you if you will kindly read through 


n 


THE COURT: Is this supposed to be Van Cleave's 
memo of the site meeting? 
MR. PIEL: Yes, your Hones. 
Have you read it now? 
Yes. 

Q Does ie ei back es else to your mind 
about the conference? ' 

A. It brings to mind that they wanted additional 
backup for our paper to bring us from 50 percent coverage 
to 100 percent coverage. . 

Q You mentioned before that apart from that, they 
wanted swing lines. 

A. That's right. 

Q. What did you understand that the difference was 
bac eet and backup lines? : 

A. Well, a swing line is available immediately by 


telephone call whereas a backup line will take a longer 


period of tim 
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: . a Also, does this comport with your. recollection 
of all the persons who were at the meeting? 
A Yes. This refreshes my memory on who was present 
Q I won't ask you to repeat it. 
There is a sentence, "There is no question in 
Our minds that all three panhienen meaning you gentlemen 
from, Penn Central, "did not want us to carry that much 
paper and will go back to O'Herron with a recommendation 
enee ey set up swing lines." 

A That is correct. 

Q What was your reason for your being willing to 
make that recommendation? 

A. We — to make it as easy as possible for 
Goidman, Sachs to be able to:sell our paper'‘because we*- 
wanted it outstanding as much as possible. 

Q. Rather than in their inventory? 

A. That's right. 

Q You see a reference a little further down, 

"Vogel brought up the subject of line coverage, pointing 
out that there are now investors that will not buy commercial 
Paper unless there is 100 percent coverage and that altbough 


we," Goldman, Sachs, "do not feel 100 percent coverage is 


necessary, questions are being asked in this regard." 


Do you recall that? 
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A. Yes, I-do. 

Gq . Do you recall anything more about it than 
appears there? , 

| A No. 

Q Do you recall any explanation about this aspect 

of a marketing peobiane 


A. No. I just remember that 100 percent coverage, 


as indicated by Goldman, Sa-hs, would make it easier to sell 


eur paper. 

Qa You don't remember at the moment their having 
said anything about the aging of paper in inventory? 

‘ I don't remember it having come up in that 
meeting, but ie ce es in telephone conversations. 

Q ; Were there other occasions during November or 
December on which these discussions were had over the tele- 
phone to the same effect? i 

A. Several times the need for swing lines and 
need for oe coverage were discussed on the telephone. 

Q pia you in those discussions -- did they refer 
to the marketability or salability of paper in inventory 
of fixed miter ieee 

A Yes, they did. 

What did they explain about that? 


Well, if they had inventory of our paper of a 
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fixed maturity which did not match the needs of investors 
that they dealt ek made it very difficult obviously 
for them to sell that Paper, so they then asked us about 
the possibility of repurchasing the ‘inventory. 

Q Did they refer to the fact that their costs 
went up under rising rates when the paper sat there in the 
inventory? : Be 

MR. STITT: I object to the form of this 
question. I think the witness should testify, no’ my 
adversary. 

THE COURT: He is trying to probe his recol- 
Veecicn, Me, Stitt. 

MR. PIEL: * thought. 1 exhausted his unaided 
recollection and I am trying to probe for a little more. 

Q If you recall it, Mr. Lepley. 


A. I don't recall that particular point, simply 


that they told me that it cost them money to hold the 


inventory. 

Q And that the paper in inventory often 
have the correct maturity that investors wanted? 

A. Bhar's correct. 

Q. Do you con whether Penn Central had a policy 
with respect to obtaining or converting backup lines to 


Swing lines during that period of November and December? 
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bos 8 
A. Well, our policy was to try it when we realized 


that it would be desirable from the standpoint of marketing 
Our paper. 
Q You made a policy decision to try it? 
That's correct. 
Q I am going to show you a group of papers that 
are marked Defendants' Exhibit BI for identification. 
MR. STITT: Which I will hand to my adversary, 
your Honor. 
Q I call your attention to he fact that these 
seem to pe L ayeenged in inverse date order; is that right? 
Is the earliest date at the bottom? 


A Yes, they seem to be. 


Qa. The dates that are written on these sheets run 


from December 15, 1969, Monday, to, in this bundle, Monday, 
May 25, 1970; is that correct? : ig 

A. That's correct. 

Q What is this record? 

A. Well, although it is labeled a weekly summary, 
it is a daily summary of transactions between the company 
and Goldman, Sachs with respect to the sale of our commercial 
paper and it also contains various notations that were of 
interest to ine and/or to both of us at the bottom. 


Q To whom? 
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A. To either me or to both Goldman, Sachs and to me. 
0. Whose handwriting is this? 
A Mine. 
Q Is this a record that you kept on your desk 


currently? 


A Yes, I did) 


Q To keep track of -- what? 

A, Keep track of the pre of commercial paper 
and which were used by the securities force of my company 
to pass along this information to Morgan Guaranty, which 
was the bank that delivered the notes to Goldman against — 
oe 

MR. PIEL: Your Bose, I am going to offer 
this document in evidence, but with the limitation that we 

_~wWill only rely and only expect the Court to pay attention 

to or regard to portions which we will now mention in this 
transcript’ in getting Mr. Lepley to read them for us where 
the handwriting is difficult or portions which we refer to 
in summation briefly. 

‘THE COURT: I don't know what you mean by 
referred to in summation. 

MR. PIEL: I said which we call to the Court's 
attention in summing up the eviden:e. 


THE COURT: How do I know what you are going 
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> be talking about? You have given me fifty sheets here -- 
MR. PIEL: something like that. 
THE COURT: Offer the whole thing. 
MR. STITT: No objection from the PiLaintife, 


your Honor. 


Very well, we will offer the whole 


COURT: All right. 


(Defendants' Exhibit BI was received 


in evidence. ) 

THE COURT: What do you call this, Mr. Lepley? 

THE WITNESS: Actually this is a daily summary 
of transactions between Penn Central and Goldman, Sachs 
in commercial paper. 

Q ‘To get acquainted with this, now, I ask you, 
because it seems to have a lot of different things on it 
ana, therefore, we will learn how it works, to look at 
Tuesday, December 16, 1969. That's the second from the 
bottom, 

Using the second in front of the first because 
it has more ehiviss On it at different times, will you 
explain to the Court, Please, Mr. Lepley, what you were 
recording here? 


We won't go into a big explanation about all of 
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2: 


these, but there are just some that I will want you to read 
and some that I will want you to explain. Let's have an 
explanation for this page. 

A All right. The first line there is an example 


of a commercial paper transaction where Goldman, Sachs 


bought from us one note of one and a half million dollars 


par value. It was to mature on.January 15, 1970, which was 
a period of thirty days, at a discount rate of 9-1/8 percent 
which resulted in an actual discount dollars of 911,406.25, 
which means that we were paid a net amount of $1,488,593.75. 

Q That was paid by Goldman, Sachs picking up the 
note in question at Morgan Guaranty in New York and 
authorizing Morgan Guaranty to transfer that 1,488,000 from 
their account to your account? 

A. That's correct. 

Q. Then there are other transactions. 

The next one says you had three $1 million notes 

for a total of 3 million. 

A. That is right. 

Q. What is the notation in the middle of the -page? 

A, It says "$50,000 short of the $4,050,000. 
They will take this 50,000 unless we can handle. Otherwise 
will handle tomorrow." 


Q _ What does that mean? 
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A —s«'T:~ believe that means -- as a matter of fact I 
know it means because I look at the top of the page on the 
right-hand side anda see that the amount that was coming due 
that ae was $4,050,000. The fires two transactions there 
which totaled -- 

Q Maybe the last two transactions. 

A. Yes, the last two transactions totaled $4 million 
rather than $4,050,000, which means that they were short 
of meeting the maturities for the day by $50,000, and they 
asked that we handle it, that is leave it -- meet the 
maturity of it, and then they re take care of it the 
following day by sale. 

Q Go on with that notation. 

A. Then the notation said "This is under $100,000. 
Okay per Shaffer," that's our treasurer, tonlanah. Sachs 
to handle on December 17," which was the next day. 

Continue on? 

Q Yes. 

A. "Told him week of January 12 is getting too 
heavy since this brings it to intone $19 million. He will 
‘keep it in mind. '" 

Q, Who is "he"? 


A, He would be at that time probably Lov Drypolcher. 


Then you have a tabulation in the lower left, 
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represents wnat, what were you doing there? 
A. This is an indication of the desirable maturities 


that we wanted. I was Probably trying to get them at that 


time to lengthen out their maturities and get the maturities 


to come more evenly, week by week, rather than having them 
bunched up ina very short period of time. 

Q -Now we come to Wednesday, December 17, 1968, 
the next sheet. 

Please read into the record your handwriting 
in the middle of the page. 

MR. STITT: I believe my adversary meant to 
say December 17, 1969. 

MR.. PIEL: I certainly did... Thank you. 

A The notation there is "Lou," who would be Lou 
Drypolcher, “asked about swing eos Told him still under 
discussion but will advise when we decide." q 

Q Who was doing the discussing? If you know. 
Where did you learn that fact? 

A. This was under discussion between me and Loder 
and John Shaffer and the financial vice president, Jonathan 
O'lierron, 

Q. Did there come a time in December when you 
purchased back from Goldman, Sachs notes which they had in 


their inventory? 


3 
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A Yes, there did. 
Q Did you have a discussion about repurchasing 


inventory on more than one occasion? 


A, Yes, several occasions. 
Q When did such discussion start? 
A. They started almost as soon as I came with the 


company in November. I wouid say probably early December 
of 1969. 

Q Is it fair to say that they kept after you 
about that? 

A. I think that would be fair. 

Q What were the circumstances of your actually 
making a pedceonses in December? Tell the Court what 
happened. 

A. ne I remember it, the inventory in December 
had gotten up to about fifteen or $16 million whitch Goldman, 
Sachs felt was too high for them to be comfortable in 
dare iiee out, that it was costing them a considerable amount 
of money, and that could we buy it’ back. We indicated that 
we could when we got some money from enothex Hosacing. 


Q What was the money that you used to repurchase 


Lt? 


THE COURT: Wait. We don't know that he did. 


MR. PIEL: I think he just said so, your Honor. 
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THE COURT: But no date was fixed. It could 
have been May 197°. 
MR. PIEL: I thought he said December. 
THE COURT: No, he didn't say. He has not put 
any date in the record yet as to when he eidegaua it, 
0. When ‘was the repurchase, the first repurchase? 
A In December of 1969. 


Q. That repurchase, the exact date of which will 


appear in Exhibit CU, was made with what money or funds? | 


A. That came from the sale of a Pennsylvania Company 
debenture. 
Q And this was money on the books of Penn Central 
Transportation Company which had come from shat goucce? 
A. That's right, 
Q How much did you buy back? 
A. As I remember it, the amount was fifteen or 
$16 million. 
THE COURT: 2 gather that was before maturity, 
is that what you mean by repurchase? 
THE WITNESS: Yes. 
Q. How much money did Penn Central Transportation 
Company receive from Pennsylvania Company ? 
A. I believe it was around $50 million less under- 


writing expenses. Close to 50 million. 
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Q What did you do with that money before it got 
put to work in the operations of Penn Central Transportation 
Cotipany? 

A Well, we used a part of it to premature the 
inventory from Goldman, Sachs and the remainder was put away 
in investments, short-term investments. 

Q And that meant commercial paper of other issuers? 

A. That's right. 

Q Who made those purchases? 

tT aid, 
From whom did you buy that other paper? 

A. I dealt with Goldman, Sachs. | 

Q Did any cone of your Superiors give you any 
instructions with respect to the commercial paper dealer 
from whom venk Were ie rchase the paper? 

A. No, they didn't. a 

Q Who at Penn Central chose Benen. Sachs as 
the dealer from whom to purchase such paper? 

A. As far as I know, I am the one that chose 
Goldman, Sachs. I never remember receiving any instructions. 

Q. On what basis did you make that decision? 

A. That was simply due to the fact that I dealt 
with them on the sell side and, therefore, it was convenient 


to deal with them on the buy side. 
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Q. I want to ask you a question that the Court 
asked somebody else here last week. 

When you had commercial paper outstanding and 
nde was coming due, maturing from day-to--day, why didn't 
you use that money to retire your own noes instead of 
buying somebody Sats notes? 

A. Well, the rate that we were receiving versus 
the amount that we were paying was essentially the same, 
so it really didn't cost us any ss ne it seemed to us 
ae the time that it might have been dangerous if we brought 
our commercial paper down by repurchasing it because then 
it would be more difficult to bring it back up again to 
the $200 million level. 

0. Was that your decision? 

A «+ That was my decision along with the decision 
of the treasurer, John Shaffer. ; 

Q Now, I would like to go back to Exhibit BI for 
some more assistance. The next sheet I would like to look 
at with you is December 23. 

Can you read your notes numbered one, two, three, 
four, please? 

MR. STITT: This is for Tuesday, December 23? 

MR. PIEL: Yes. 


I am having trouble with it. Read Note 4. That 
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2 may be enough for our purposes. 
3 MR. STITT: Why not read the whole note? 
4 MR. PIEL: If he can. ; 
5 A. I can't read the full Note oe It starts "The 
6 fitty" and then I can't read it. "The fifty into Goldman, 
7 Sachs’ inventory changed, added to," and then there is 


8 something else that I can't read there. The next note -- 
9 THE COURT: It looks like "350 line, March 24," 
10 whatever that means. : | 
1] AL (Continuing) The next one, it looks like "Jerry 
12 Tripi will call on investing of 10.1 million of excess cash." 
13 Then Note 3, it looks like maybe "3 million," 
14 "The 3 million notes" -- can't read that, 
15 THE COURT: "9.3 percent C," and I can't read | 
16 the rest. : 
17 A. (Continuing) I can't read the rest 6f Note 3. 
18 Note 4, "I made sure Bye iceey knows we want 
19 the $16 million commercial Paper purchase put out again 
20 over period January 2, 1970 to January 9, 1970 and as 
21 quickly as possible in that period. He understands. " ag 
2 THE COURT: What does that mean? 
123 THE WITNESS: Note 4, your Honor? 
a THE COURT: Yes. 
25 


THE WITNESS: Note 4 means that although we 
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bought the $16 million of inventory back from them, we pre- 
Matured it. We wanted them to be ees to bring it.back up, 
to resell it and os us back up to $200 million in paper 
aueeesndinn: 
THE COURT: All right. 
Q Will you please read the entry in your hand- 
writing near the bottom of the sheet for Monday, December 29, 


1969? 


One, two, three. 
A. : "Number 1, money very tight. Number 2, the 
9-3/8 piece eee dane Goldman, Sachs' inventory. Number 3, 
week of 3/16 is a tax date, suggested staying away from 
this as well as the following week unless, of course, he 
gets orders for this period and can't avoid it." 


Q. Would you explain that? 


A. Well, money very tight I think is self-evident. 


All of those notes, did you want? 
{ 


The 9-3/8 piece refers to one of the notes above here 
which went into their inventory which they couldn't find 
a buyer for, and then the week of 3/16 is a tax date and 
that's when taxes fall due on pedior se ioes apparently and 
it was a bad time to have a piece of paper mature because 
it would be difficult for a corporation to come up with 


money on that tax date. 
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Q In fact,-corporations are liquidating their 
Short-term investments in order to pay their tax bill. 

A That's true. 

Q So it is not a good time to try to sell? 

A. That*s right. 

Q January 2, if you please, Friday. At the foot 
of the page we have your handwriting, "Questions for Shaffer." 

Will you read those four numbered questions 


for Shaffer? 


A... "Questions for Shaffer. 1. How want $16 million 


Goldman, Sachs' inventory repurchased brought back in.” 


Q Does that mean back into the market? 
A. Resold. 

"a. Where stand in swing line? 3" -- 

Is that ‘on swing line"? 

"On swing line,” that's right. 

"3. When will earnings statement come out for 
fourth quarter? 4. Get okay on long private placements 
from Loder." 

Q Are these your thoughts of things you want to 
ask Mr. Shaffer? | 

A. Well, some of these were questions which were 
raised oy Goldman, Sachs. Some of these are questions which 


I raised myself. 
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Q What about the question, "Where stand on Swing 
line," who raised that? 

. That probably would have come from Lou Drypolcher 
I ante tell, though, from this note. 

Q. And the previous one, December 29, the one that 
started with "Money very tight," does that reflect state- 
ments made to you or your own thoughts about the situation? 

ie. That would be a statement made to me from 
Goldman, Sachs. 

Q Going on to Monday, January 5, I would like you 
to Sottel us eee you do read these for us, whether you are 
reading a private notation of your own for some+hing you 
are going to do or whether you are reflecting something 
that's been said to you or something you plan to say to 
Goldman, Sanne so we have a sense of what it was for. 


A. All right. 


Q. Monday, January 5, 1970, will you read the 


three numbered notes? 

A. All right. "1. Ben Hinkle wants anything over 
the $8,650,000 invested to January 20.7 

Q Who was Hinkle? 

A He was the assistant treasurer of the Penn 
Central Transportation Company. 


"Settlement at Bankers Trust. Inform him so 
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he can move the funds from Morgan." I don't offhand remember 


the purport of that notation. 


"2. Morgan wants letter confirming purchase 


of $16 million of our paper," and that probably came to me 


from one of our backroom people who dealt with Morgan on a 
Satis basis. Then there is an asterisk here which probably 
refers to a particular purchase, apparently the $2,050,000 
purchase. Goldman, Sachs took this into inventory and that 
refers to the $2,050,000 -- 
Q That's up above opposite a due date of March 30. 
_ Right, due on March 30, 

) Then Note 3, "Lou asked," and this would be 
from Lou Drypolcher, "Lou asked about swing line. He will 
gal Shaffer." " 

Q Now, please turn to January 13, Tuesday. I 
think we have a calculation, there are two sets 6f notes, 
I think we have a calculation near the middle of the page 
that we haven't seen before. I think it occurs elsewhere, 
so I will ask you to explain it once. ‘What does that 
indicate? Again, there is an asterisk relating that note 
to lines of the record of bpansuction up above. 

A Yes. I will have to read this. 

Q. Yes, please do and then explain it to us. 


(Pause. ) 
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A. In the middle of the Page the notation is there, 
the first notation is "$5 million out of inventory on sale 
today." 

| That means that $5 million of the above sales 

actually came out of their inventory -- no, $5 ni Lien were 
Sold out of their inventory but $3,045,000 waS put into 
invedkor: today, which means that netwise $1,955,000 came 


Out of inventory. Since there was $14,300,000 in inventory 


yesterday, $12,345,000 is the net amount which is in 


inventory as of today, January 13, 1970. 

Q. Notes of that kind would indicate the Situation 
at the close of the day? 

A | Yes. 

Q Based on advices from Goldman, Sachs in the 
afternoon sbouk what had happened during the trading day? 

A, Yes, and sometimes after that notatidén there 
might be a change, later on in the es when a late 
Sale was made, and instead of 12-3, it looks like, in this 
Particular case, it was brought down to 10 million 7, 

Q Would you read us the next set of notes numbered 
one, two, three? va 

A. Note 1, "This brings us back up to $200 million 
outstanding but leaves $12.3 million in inventory." 1 


think that is self-evident. 
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"2. Later in the day Van Cleave says inventory 
dropped to $10.7 million." That means they sold an | 


additional almost $2 million from inventory. 


"3. Van Cleave says can eliminate inventory 


in a couple of days." 


THE COURT: Mr. Piel, I think we will have to 
Suspend for the day. It is a quarter after four. You 
can't finish with this witness. 

MR. PIEL: I am sorry. 

THE COURT: That is all right with me. 

MR. PIEL: Sorry I can't release the witness. 

THE COURT: See you tomorrow morning at 
40:00 o'clock, 

(At 4:15 p.m., an adjournment was taken 


to Tuesday, June 10, 1975 at 10:00 a.m.) 
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FRAGIKLIN SAVINGS BANK OF NEW. YORK 

v, 71 Civ. 882 
GUSTAVE L. LEVY, et al. 

June 10, 1975 
10:00 a.m. 

(Trial resumed.) 
Ron eM Oo GE PR Ley resumed | 

HR. PIEL: If vour Honor please, last week |! 
offerad in evidence Exhibit FA for identification, memoranduia 
from hy Wleinberg to George — with reference to the aginy 
of commercial paper in inventory. Your Honor delayed 
receiving the document to ae Mr. Stitt an onvortunity to 
study it. He has had that opportunity, and t reoftfler 1+ 

MR. STITT: Your Honor, it was not produced 
pretrial discovery, not listed in the pretrial order, but 
we have no objection. 

(Defendants’ Uxhibit FA was received in eviileude. 

MR. PIEL: Lt your llonor pléase, I offer in 
evidence Defendants' Exhibit 2-19 for identification, which | 
is the revolving credit agreement between Penn Central Conpan:| 
and First Wational City Bank as agent for a number of banks, | 
dated April 1, 1969. 


THE COURT: Is that the $399,090,900 one? 


' 
MR. PILL: Yes,your Honor. | 
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THE COURT: What do you need it for? 

MR. PILL: There have been various references 
here and interrogation of Mr. Sullivan, who didn't have pre- 
ees knowledge of it, regarding the fact that the revolving 
credit agreement involved the imposition of certain so-called 
negative pledge dendieinne: The result Of all of that is 
summarized on -- I believe it is Page 7 of the December 
offering circular, but in order to put in the primary 
evidence of what in fact the revolver did in the way of 
encumbrance, so that there igs no misconstruction from 
Mr. Sullivan's generalized statements, I thought it would be 
useful to have this in. 

THE COURT: Any objection? 

MR. STITT: No objection, your Honor. 

THE COURT: All right. 


(Defendants' Exhibit B-19 was received in 


evidence.) 


MR. PIEL: As part of that, the first amendment 


to the credit agreement dated September 24, 1969, which con- 
tains some of the covenants. That is Exhibit for identifi- 
cation b-24, 

MR. STITT: I take it it is represented that 
these all come from the files of Goldman, Sachs? 


MR. PIEL:. Yes, indeed. 
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MR. STITT: No objection. 
(Defendants' Exhibit B-24 was received in 
evidence.) 
THE COURT: What is the date of the amendment? 
MR. PIEL: The date of the amendment is 
Septemher 24, 1969. 
DIRLCT EXAMINATION CONTINUED 
BY MR. Pill: x | | | ~ 
Q I think yesterday, Mr. Lepley, we got as far in 
reviewing your daily commercial paper summaries -- we got up 
to January 13th. In fact we got through it. This is 
Exhibit BI, your lionor. 
We will go to the deet, if your Honor please, 
for Wednesday, Susuans 14th. 
Mr. Lepley, do you have that sheet? 
A Yes, I do. 


Q Can you read your handwriting for us at the 


bottom of the page that begins, "Van Cleave"? 


A Yes. "Van Cleave note: Although the $100,000 


went into inventory, they have sold about two plus million 
out of inventory, so net inventory now is about $8,000,000, 
Plus or minus. A lot of inventory is tied up in repos, so 
can't get rid of this unti) things shake loose. Have 


already cone $2,000,000 for tomorrow," and then I can't read 
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"Van Cleave says can't eliminate"? 

That's right, "Van Cleave says can't climinate." 

THE COURT: Isn't that crossed out? 

with WITNESS: Yosg, it is. 

That is crossed out. 

Repos ie te repurchase agreement arrangement 
that you mentioned before? 

A Yes, sir. 

Q Does this reflect statements made to you by 
Mr. Van Cleave over the phone? 

| A Yes, it does. 

(@) Go to January 15th, the asterisk -- 

THE COURT: Pardon me. I-noticed in the other 
documents when they speak of millions they have an MM. 
You only use a single M. Do you mean three or six zeros? 

THE WITNESS: TI use a single NM with a bar over it 
for a million, your Honor, and a single M without a bar for 
thousands. 

Q Let me go back to the 14th. What was the meaning 
to you of sue "can't get rid of this until things ‘shake 
loose'"?_ 

What does shake loose refer to? 


It refers to the repos that they had executed whe 
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they sold some of this commercial paper from inventory, 

Q bo you mean by that procedures they have to go 
through to get the papers out of the repo agreement? 

A Yes. 

When they sell a commercial paper note under 
repo, thet means that on a certain date in the future, the 
repo date, they will have to buy.it back, and at that point 
the paper would shake loose. 

Q On Thursday , January 15, 1970, asterisks indicate 
two notes, asterisk and the footnote to it indicate two notes 
purchased by Goldman, Sachs from you and put into their 
inventory? . 
A That is correct. 


Q What is your handwriting below that at the foot 


A "Inventory, down to $6,900,000,000 as of 4:39 p.m 


January lith. Of the 6,000,000, about 3,000,000 are on 


t 
| 
| 
of the page? What does it say? | 


repo...” 
Q Now let's move ahead to January aay 2970. 
Incidentally, on many of these sheets, including 
this onn, there is a figure in the upper left-hand corner. 
If you will look at the previous day, January 22nd, it says 
$7,590,090 roll-over and on this sheet for January 23rd it 


says 2400.. Would youinterpret those for us? 
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THE COURT: Wait a second. Thursday, January 2nd 


Says what? 

MR. PIEL: I beg your pardon. I am on 
jaquany 23rd and I was looking at another sheet. 

THE COURT: Which you identify for the record 
as January 22nd. 

‘R. PIL: Tsaid 22nd, your loner, but it is 
January 26th. I éieened tre writing. 


THE COURT: De you want to wait until you get 


to January 27th in chronological order? 


ME, PLEL: All Sight, your Honor. 
.) Let me ask you, then, on January 23, 1970, 
Which was a Friday, according to the dating of the 1926 
sheet, what does 2400 mean in the upper left? 
A That's where I put the amount that was cominq 
duc that day. : 
Q | Is that true on all the other sheets where the 
figure appears in that position? 
A That's normally where I wrote the amount that 
was coming due. 
(a) That was the maturities of that date? 
That's right. 
Q Which would either have to be paid off or else 


rolled over by the sale of a note for the same amount? 
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A That's correct. 

0) Do you know from having worked with Goldman, 
Sachs on this matter whether the same investor would 
connuencas roll the note with you? 

A I really wouldn't have knowledge of that. 

Q On cheuney 23, 1970, what is your handwritirg at 
the foot of the page? 

A "Note: Van Cleave was trying to get hold of 
O'Herron on Size of the inventory." 

Q How did you know that? 

A That was told to me either by Van Cleave or 
by Lou Drypolcher, who I informally talked to, 

Q ‘low we come to January 26, 1970, which I 
previously read, the date, and here in the upper left-hand 
corner your syinhols indicate that seven and a half million 
dollars are coming due and that you want it rolled over. 


A That's correct. 


a) Now let's go to January 20th. Will you read the 


notation in the middle of the page? 

A fhe notation says, "Want to swap 3 to $4,000,000 
this afternoon for Monday business." 

@) What does that mean? 

A That would probably mean that they wanted us to 


repurchase -- to premature 3 to $4,900,900 from their 
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inventory and give them a different set of maturities. That 
would be my guess. : 

Q More saleable maturity? 

A dhat's right, 

Q That was on a Friday, January 30, 1970? 

A That's right. 

Q Now we go to february 6th. What is your note 
at the foot of the page? 

Excuse me. This again is a Friday. 

A | The note says, “On Monday Penn Central will buy 

310,000,090 back from Goldman, Sachs, including the swing 


Line, 


Q Was‘ this the first time that you used the Swing 


A To my recollection, that was the date that we 
negotiated the swing line with two of the banks.” 

Q How was that done? Can you explain that? Was 
that taken from the Soni ad Standby line? 

A Yes. 

4) The standby line, which you explained, would 
take a few days to draw on, so it was arranged for it to be 
made available for immediate drawing so you could use it to 
swing inventory, is that right? 


A That's correct. 
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Q How much was converted to swing line, if you 
remember? 
A I believe that on February 6th it was about 
$10,900,000. 

Was it later increased? 

It was later increased to $17,000,000. 

Out of the total $50,000,090 standby lines? 

Out of the total $50,000,000 standby lines. 

Is that right?. 

A That's correct. 

Q Now I'd like to show you Exhibit BY in evidence. 
This is a tahulation not from your files, sir, but just to 
assist us. This is a tabulation of various credits out- 
Standing or loans outstanding to Penn Central, which is on 
the left-hand column, Penn Central Transportation Company 
and Pennsylvania column which is the four right-hand columns 
aS exnlained to us by Mr. Sullivan yesterday... Do vou sen. the 
line called “unsecured bank lines"? 

You follow that down noting the banks that are 
involved, and on the third page is the total of $46,500,000. 
Do you know what that represents? 

A I know that we took down 46 and a half million 


from the standby lines. 


Q So that that column represents the participations 
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in the standby line? 
AD It would appear to be that, yes. 
Q When you say you took down, you mean in addition 
to converting $17,000,000 to swing lines, at some later 
date you also drew on bie, shanany line? 
A Right, SO that the total of the swing line plus 
the draws equalled 46 and a half. 
On You noticed that -- 
THE COURT: Wait a second, I am BETES lost. 
You say the unsecured bank lines of 46 and a half million 
dollars is a combination of what you took down on the back- 
up line as well as the swing line? 
THE WITNESS: That's right. rart of the hachk-up 
line was converted to a swing line, your Honor. 
THE COURT: But this is a June document. 


MR. FIEL:. That's right. <r am just focusing on 


these figures, using the document to assist us in getting 


this testimony. 

Q You see the name of Brown Brothers Harriman 
among those in the standby line column? It is on the second 
page, the fourth name from the bottom. 

A Yes, I found that. 

Q When did Brown Brothers iarriman lend the 


$2,000,099? In other words, when did you take down froin 
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Brown Brothers Harriman under their standby line partici- 
pation? | \ 

A They eee part of the first batch that was taken 
dawn under the standby line on about April 30th of 1970. 

() Then there was another batch taken down at a later 
date? 

A Yes, a were two‘more batches. I heliéve 


May 5th and May llth. 


THE COURT: Wait a second. Brown Brothers' 


2,000,900 was taken down in April? 
: THE WITNESS; That's right. 
MR. PIEL: April 30th. 
THE COURT: From the standby line? 
THE WITNESS: That's correct. 
THE COURT: You said there were two more taken? 
THE WITNESS: There were two more taken dow 
under that. One took place on May Sth and one on May lith. 
.) Mr. Lepley, the total shown on this chart is 
$46,509,000, not $50,000. 
‘\ Million. 
2) i am sorry, I am ne zero troubles all the 
time. I beg your pardon. 46 and a half million dollars. 
So that is a short fall from the $59,000,000 of 3 and a 


half million dollars? 
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Thats right. 
How do you account for that? 
Well, there were two banks that did not honor 
commitment to provide funds under this standby line. 

Q They declined to put the money up? 

A That's correct. 

Q What were those two hanks? 

A One of the banks was, I believe, a Florida bank 
and another one was in White Plains, New York. 

Q I show you Exhibit BZ in evidence and ask you 
if that is one of the documents hy which a part of the 
Standby line was converted to swing line? 

A Yes, this is one of those documents. 

Q That was dated February 5, 1970, is that right? 

A Yes, sir. 

fe) Whereas vour first use of the swing line then, 


as we saw in Exhibit BI, was on February 6, 1970? ‘ 


A About February 6th, according to my memory, yes. 


Q I beg your pardon. Your memorandum of 
February 6th says, "On Monday will buy," so it was 
February 9th that it was first used? 

A Right. 

THT COURT: TI see this document says that you 


paid upon demand, Is that the same as the standby or back- 


poe 


953a 


LIld13 Lepley-direct 
up line had to be paid on demand? 

THE WITNESS: Yes, fice are all supposed to be 
demand notes, your Honor. 

THE COURT: So ali you have done Here is merely 
Nade the credit line available to you two or three or four 
days sooner than it would have been? 

TIE WITNESS: I made it available to us instant- 


aneously upon telephone call. 


Q Now I'd like to go to February 16, 1970. There 


is an asterisk -- 

A Is this on BI? + 

Q Yes, sir. | Wild you read thea legend into the: 
record that's in the middle of the page or the notation? 

A The notation alongside of an asterisk is, 
$3,700,000 new paper to pay back swing line." 

Q That is connected by an asterisk to a fotalr «i 
$6,800,090 in tho tablulation above? 

A That's right, 

Q According to what you told us before, the 
91,800,000 and the 95,000,000 would have been notes sold 
that day by you to Goldman, Sachs? 

A That's ie, 

9) Lither for their inventory or for a resale by 


them to investors in the Short-term money market? 
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That's right. 
Q Now will you explain what the footnote means? 
8 Well, on this particular sheet it looks like 

I wrote 3,100,006 roll-over in the upper right rather than 
the upper left, and since we sold a total of six million 
eight to Goldman, Sachs that day, that would indicate to me 
as I noted in the footnote that $3,700,000 was new paper 


which could be ysed then to pay back the swing line. 


Q And the other 3,100,000 was used to meet the 


maturities on that day? 


A That's right. 


¢ 


Q “Goldman, Sachs in acquiring these notes for you, 
as you told us before, that would result in a transfer of 
federal funds from their account to your account at Morgan 
Guaranty, and would Morgan Guaranty then repay the lending 
bank on the swing line? 

A We would instruct Morgan Guaranty to wire tiic 
funds to the swing line banks. 

Q Whatever they were ee hhae time? 

A Right. 

y) March 4th, and this is I think a sample to help 
us read some of these others on other occasions. Will you 
Start with “borrow from swing line," read that to us, and 


then explain what the notations and calculations mean? 
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A | It reads, “borrow from swing line $1,000,000. 
Will get the $1,000,000 sale which was cancelled on Friday 
when it will be a 270 day note." 

Then my notation is, "Previous inventory zero, 
new inventory 3 million fifty. Current inventory 3 million 

git 
oo.” 

Does that mean Goldman, Sachs inventory? 

That is right, 

Then on the right? 

A Then on the right my notation reads, "Previous 
Swing line avails 2,075,000, borrow 1,900,000, current 
swing line avails $1,075,000." 

THE COURT: What does that mean? 

THE WITNESS: That notation on the right means 
on that day we chacend out the day with $2,675,000 available 
from the then existing swing line credit. We had to 
borrow 1,900,000 which left then only $1,075,000 available 
under the swing line credit. 

0) So the word avails really means available? 

A That's right. 

Q Now if you will turn please, to Thursday, 
March 12th, and will you again read what is in the middle 


of the page and then explain it to us, and I think tinat's 


the last time I will ask ‘you to do calculations: for u3? 
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A My notations here read, "Sales 5,500,000, roll,” 
which meant roll over -- 

Q Meaning maturities? 

A Maturities on that day, "$4,000,000. Swing 
line" -- SL means swing dine -- $$1,500,000 reduction. 

rh , 
previous swing Sine avails 5,225,000. Current avails 
90,229,000," 
Then it says, "available for sale by Goldman, 
Sachs $3,275,000." 

Q What does that mean, that particular entry? 

A That last entry means that the swing line on that 
date was a total of 10,000,000, 6,725,000 of it had “ot Lcen 
touched on that day and that means that we had actually 
borrowed from the swing line $3,275,000 and that means then 
that Goldman, Sachs could sell that much, we could use that 
to pay back the swing line, and I believe that that woulda 
have brought us back up to $200,900,000 in commercial pajur. 

Q eutekantoned: 

rN Outstanding. 

Again, I will mention that CU can be tied into 


that to show -- to check Hr. Iepleyv's statement. 


Then it goes on to say, Mr. Iepley -- 


A 8-5/8." That means percent discount rate, 


"8-5/8 across the-board today: but had a.large block order 


DISTRI 
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2 at 6-3/4. 2 took it.” 

3 Q That's more expensive for you?” 

4 A That's right. 

5 Q It is a bigger discount? 

6 A That's correct. 

7 ‘@) Across the board means on notes that you solil 

8 to Goldman, Sachs ehuee than the. large block order? 

9 A Well, across the board would mean that the rate 
10 was the same from one day ‘out to 270. 

l o That would be the prevailing rate? 

12 A That would either be the prevailing rate or the 
13 rate that was established for our particular paper, which 

14 in ty case was the same as the prevailing rate. 

15 Cc Moving into April, let's look at the summary | 
16 sheet of April 8, 1970. I think from what you have told | 
17 us we can interpret the table in the middle of the page, 

18 | a tabulation of avails, meaning available to borrow an: 

19 available to sell, which would make a total of 17,000,00u 

% 20 | swing line. 

21 | A That's correct. 
22 () Those two figures. The notation under that 
23 says what? 
oA A “George Van Cleave agreed that they will take 
25 95,000,000 into inventory i cduiienu: if necessary." 
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Why would it be necessary? 
If they couldn't meet the roll-over. 
"Tomorrow" referred to -- 

A April 9th. 

Q -- April 9th, and if you look at that date, will 
you review for en ane swing line use on that date? First, 
in the upper left-hand corner there are the days' maturities 
divided into a note coming due that day, and then it says, 
"1250 prepay." , 

A ‘that's correct. 

Q _ Will you explain that? 

A There was 1,675 coming due, which is the anount 
of roll-over saies that they would have to do for us. Then 
there was 1 million 250 of prepayment, so that really in 
order to keep us whole cash-wise, they would have to have 


sold 2 million 925. That's the significance of that 


notation. 


Q In fact, however, they sold more than that, is. 


that correct? 

A It appears from this that a total of 6,million 5 
was sold that day. 

Q If you compare the swing line availability columns 
With the previous day, you see that on April 9th the availa- 


bility was greater. than on, the day hefore? . 
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A That's correct. 

Q Because they had sold more notes than necessary 
to meet the roll-over and the prepayment? 

A That's correct. 

©) What were the circumstances under which you 
made prepayments from time to time? 

A Well, if Goldman, Sachs asked us to make a pre- 
Payment which was in our Opinion reasonable, for example, ii 
they wanted to change bee a. we would prepay it for thu. 

Q Did you sometimes prepay it at the original a 
initial request of an investor? 

A Of an investor? 

9) Yes. 

Wot that I can ever remember. 
Not directly with you? 

A No. I never dealt with their investots. 

re) : WLLL you look at Friday, April lOth? On Friday, 
April 16th, we see that sales are up and the swing line 1s 
how available to you as $15,675,000, is that right? 

A That's correct, 

() You are putting money back in the bank ont of 
commercial paper sales? 

rN Yes. 


QD: On the next day, April 13th, you+have: put back 
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all but $325,000 of the $17,000,000? 
A that's correct. 
Q So that sales were going well in this period? 
A That's correct, 
Q Now, let's turn to Wednesday, April -- first we 
gi? 
better look at Tyeudan, April 28, 1970. This indicates 
that at the end of April swing line status available to 
borrow, zero. You had used your entire swing line at that 
point? 
A That's correct. 
Q . And additional cash required not available in 
swing line, $3,000,000? 
A 92,010,000. 
Q Is this the point at which you began to take 
down from the standby line? 
A Well, it was somewhere around this eed I had 


thought 


) Look at Thursday, April 29th. 


| 
| 
: 
| 
| 
i 


HR, STITT: I have Wadngeday cele 
() I beg your pardon, Wednesday, April 29, 1970. 
A Yes, this berets that on -- this indicated 
by the notation on April 29th, I mentioned that we borrowed 
yesterday, which would have been the 28th, $3,010,000 and 


We borrowed today, whitch was the 29th} $3,800,600, for a total 
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Of $6,810,000. but then ly notation on that 4S, “actually 


from cash halances." ' 
Q In eeebe Geeas you took it out of government 
siecouan rather than out of the Standby line at that point? 
A It came out of demand accounts on that particular 
day. 
THE COURT: Let me understand this. You Say that 
On April 13th you had replenished the Swing line so that the 
whole $171000,000 was eee to you? 
THE WITNESS: On the 13th I indicate almost al) 
of it WaS availabie. 16 million 675. 
THE COURT: And between April 13th ang Apeil 20th 
yOu are down to zero? 
THE WIPNESS: That's correct. 
THE COURT: You used it all up? 
THE WITNESS: That's correct, 
Q And thereafter began to ask the banks to hones 
the standby line? 
A That's correct, 
Q The enes who were Willing to do so? 
A that's right, 
Q On April 30th, Thursday, 2970, < am going to ask 
you to read us what you have written below the usual tabu- 


lation at the top? 
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MR. STITT: Referring to the roll-over? 
MR. PIEL: No. 

() Below the notation of the sales Ghat day, there 
were two sales that day, is that co-rect? 

A That's correct. 

ys 

Q For ee maturities? 

A Each for $1,000,000, one for four days and one 
for six days. ‘The notation underneath that is, “Bob Wilson: 
A owt of the 12" -- 

Q Excuse me. It Says A because there are two parts 
to it, A and B? 

A That's right. : 

Q The A part says what? 

A "Out of the $12.6 million. due today" -- 

9) Then there is a little "a" in parentheses. 
$5,000,000 to a sub of AT & T° 

Q Meaning instead of reinvesting in Penn Central? 

A That's correct. Then litte "b", “One big New 


York bank says its customers needed the cash, $5,006,000." 


Q Now part B? 


| 
| 
| 
A Yes. "One big state retirement fund moved | 
! 
| 
| 
| 


A "Mobil Oil has 3 and a half million to June 10th 
and 5,000,000 to November 16th. They want to be prepaid on 


Friday, May 1, 1970." 
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Do you want me to go further down? 
3 (9) Yes, please. 
4 A "Mobil" -- it looks like "Mebil 8-1/2) on 


5 Tuweday" -- 


& | Q Doesnt it say, “to,” to you, or dees it say 
7 "on"? 
8 A By Tuesday by Goldman, Sachs in inventory or 
9 oe Mobil .into waiting until then." 
10 Q) Then it goes on on the lower left, “alternates.” 
ll A "Alternates," small a, "Goldman, Sachs seils 
12 notes aS is to someone else. Alternate b: Penn Central 
13 Transportation prepay and Goldman, Sachs sells to different 
14 Maturity. Alternate . Prepay from our cash. Alternate ae | 
15 Refuse to prepay (not recommended by Goldman, Sachs.)" | 
16 Q The next paragraph notation? 
17 A "JOH, that is Jonathan O'Herron, "agreed with 
18 Wilson,” | 
i 
19 Q That is "agreed," with a "d"? | 
20 A Apparently, yes. "Goldman, Sachs will buy" - | 
21 THE COURT: Will try?. | 
22 THE WITNESS: “Will tey to talk Mobil” --. 
23 THE COURT: "To extend to Tuesday.” 
2A THE WITNESS: "To extend to next Tuesday." 


[t unsuccessful, Goldman, Sacks will" -- 
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Q) “Take eon 

A "Take into inventory to next Tuesday." 

Q Next to chat or behind that is a sheet, not one 
of your summary sects, but a blank sheet, that is headed, 
"Mobil Oil." It appears to compare cash and marketable 
securities, current assets and current liabilities and the 
net working capital for two periods, one ending December 21, 
"68, and the other December 31, 1969. 

Can you oeplada what that is? 

A As I remember this, Jonathan O'Herron asked me 
whether it was reasonable that Mobil Oil needed cash, and he 
asked me to take a quick look at their balance sheet, whici 
I did, and I a up with these figures. 

Q They did not have as much working capital at ‘G9 
year end as it had had at the previous one? 

A That's correct, hut it was not significance, in 
my opinion. 

THE COURT: I gather, what is that working 
Capital, a billion? 

THE NEENESS: That is right. 

rHeE COURT: That's only $80,000,000 out of 
1,000,000,000, That's not much. 


MR. PIFL: That appears to be all that I have. 


Thank you, Nr. Lepley. 


SOUTHERN SISTRICT COURT REPORTERS, U.S. COURTHOUSE 


LHd25 Lepley-cross 
CROSS-EXAMINATION 
BY MR. STITT: 
Q Mr. Lepley, I am going to ask you to tie 
together for us, if you may, what may be some loose ends 
concerning the matter of jurisdiction. I take it you handled 
the day-to-day duties in connection with Penn Central's 
commercial paper sales from November '69 through June of 1970, 
did you not? 
A That's correct. 


Q And you did this from your office in Philadelphia? 


S853 __ | ; 


A That's correct. 

Q Is it true that you eek in daily business day 
contact with Goldman, Sachs during the period, say, 
November, 1969, through, oh, April 1, 1970? 

A That's correct. When I wasn't elsewhere. 

That would be with either Drypolcher, Me. Lynch, 


or ilr. Van Cleave? 


| 

| 

A That's correct. | 
Q I am going to place before you the following | 

documents, F-89, which is the commercial paper note issucd 

to the Franklin Savings Bank, or a xerox thereof; F- ~89A, 

which is the original of F- -89, and also these documents 


Clipped together, Exhibit F-88. ‘hese are documents from 


Franklin's files with respect to its purchase of $500,000 
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note on Monday, March 16, 1970. 
Do cae have those documents before you? 
A Yes, I -. 
Q Would you consult your log, Exhibit BI, for the 
page March 16, 1970? 
A The page that I have has the date -- it is out- 
Side of the range of the z2erox copy, but I think I have the 
16th. 
THE COURT: be cave, "roll-over 9 and a halt 


million." 


THE WITNESS: 9500? | 
THE COURT: Yes. 

| 
THE WITNESS: - Okay, IE have it. { 


Q Do you find a reference on that page for March 16th 


evidence? 


® 


i see a note which is due on June 26th in thu: 


amount of $500,000. ‘That's the closest I can come to 


t 
concerning I'ranklin's note, Exhibits F-89 and F-89A in 
| 


identifying this as being the Franklin note. 
THE COURT: What is the discount on that notc, 
Mr. Lepley? 


THE WITNESS: The discount according to my records 


Vik COURT: I see, there is wu different discount 
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they sell it to their customer. : 
Ti WITNESS: And I don't know what they would 
have sold it to Franklin for. 
THG COURT: Is it a 102 day note? 
THE WITNESS: Well, it is due June 26th, and 
that's the same as the note Number 769, 
Q So would it be your testimony that this is a 


reference to Exhibit F-89 and i’-39A? 


tuk COURT: It might Be. It is not his testimony’ 


that it is, Mr. Stitt. 
- MR. STITT: I am sorry, your Iionor. 
) Wo you find any othes notes on that log ofr 
yours froin March 16th having a tace amount of°$500,00u, 
; | 
Q nie is that the face amount of the Franklin note, 
Exhibit F-89? : 
500,000 is the face aMeuat of the Franklin tau. 
THE COURT: Pardon me. Doesn't this all show 
Ub On the Exhibit Cu? 
MR. PIEL: Yes, your a 
THE COURT: Are you denying that this is the 
Mr. Piel? 
MR. PIEL: No, your Honor. I think an 


exahiination of Exhibit CU would show that it was-a special. 
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order notc, not a sale from inventory, so this would have to 
be it. I didn’t know what Hr. Stitt ure Griving at. 

THE COURT: He is trying to say that on this 
Monday, March 16th summary - ‘ included in your Exhibit BI 
it shows only one 3500,000 note, and would that be the note 
in issue? I gather it is the note in issue. 

MR. PIEL: Your lonor, I think we have to conclule 


that that is the note. 


THE COURT: Go ahead, Mr. Stitt. 


ae I would call your attention, Mr. Lepley, to the 
fact that there has been testimony by Mr. Van Cleave that 
Vranklin's 3500,000 note was handled on March 16th by 
Goldman, Sachs on a special order basis. ‘Pirct of all, 
can you tell us how you became aware of this transaction on 
March 16th? 

A I became aware of it probably by telephone eall 
thit day. TI normally received a telephone call from a 
Goldinan, Sachs representative approximately 10:00 to 11:0f 
o'clock in the morning. 

Q That was the seendesd eueentans procedure? 

A That's correct. 

Q And during that telephone conversation you would 
discuss sales that had been negotiated on that day ona 


Special order basis? 
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A We would discuss all sales made that day. - 
QQ And this would be a telephone call from 


Goldinan, Sachs in New York to you, in Philadelphia? 


A That's correct. 


Q I eakt your attention to the promissory note 
LAtsalt, the original. I see Mr. Shaffer's signature is a 
facimile? 

A That's correct. 

Q And I see that Morgan's signature is in inl:? 

A That looks like a veritable Signature, yes. 

Q How are these notes printed up and made availielc 
to Morgan for countersignature? 

A We had them printed up by a printing ‘company - 
with Mr. Shaffer's facsimile signature on it and turned thom | 
Over to Morgan, who would hold them in safekeeping. 

Q You would have them printed down in Philadelphia? 

T don't remember where. 
Somewhere in that general area? 
J really don't know. 

Q Atter they were printed, how did they get to 
Manca : 

A We probably had the printing company deliver 
them direct. 


Q) By mail or by hand? 
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That I don't know. 

Do you know the name of this printing company? 

No, I don't, 

Would you tell us how Morgan got the word tc 
countersign the note, Exhibit 89? 

A After I received the information by telephone 

and marked it down on this daily sheet in Exhibit BI, I would 
turn them over to the securitios people in my office, who in 


turn then would contact Morgan and tell therm the amount and 


\ 
number of notes and maturity date. 


Q And this would be a telephone call from your 
Securities division Or office in Philadelphia, to Morgan ia 
New York? 

A That's correct. 

Q And Morgan would then issue the note? 

A That's correct. Against payment. 

Q) Against payment. Would Morgan be sent any woo mont 
confirming the instructions that had been given to then by 
telephone? 

A T believe that we did send confirmation of our 
instructions to them. 

Q Is that your best recollection? 

A Yhat's my best recollection. 


And these would be sent by mail? 
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A Yes. 

Q I draw your attention to the notation, "Federal 
funds," which appears on, ainong other places, the first 
document of the group which makes up Exhibit F-88 in evidence. 
Would you tell us what would happen to those funds? 


gir 
Federal funds paid on behalf of the Franklin Savings Banh: 


in New York on Monday, March 16th? 

A Well, Franklin would have transferred fedocral 
funds Fromm Pranklin to Morgan in payment for the note in tic 
amount of 487 some-odd thousand dollars. I don't know 
whether 1 can follow your question any closer than that. 

fhL COURT: We have been told that Franklin paac 
Goldman, Sachs and Goldman, Sachs paid Morgan. In othe: 
words, Morgan delivered the note to -Goldman,-Sachs against - 
paynent and then Goldman, Sachs delivered’ the note to its 
customers against payment. 

THE WITNESS: You are fight, your loner. ££ ain 
sorry, I was a little confused there. 

HR. Stitt: I thank eid Coure, 

y) I would ask you, Mr. Lepley, to pick up what 
happened to those federal funds now that we have got then 
in the hands of Morgan in New York? 


A They are now in our account in Morgan? 


that would Le my question. ' Would they be placed 


| 
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in your account? 
A I was confused on the last question. In restating 

it, if Morgan issued the note to Goldman, Sachs, which was 

their normal practice, Goldman, Sachs would make payment, and | 

it, was my understanding iat Golden had an account at 

gt? 


Morgan so that they would simply transter the funds from one 


account to the other. 


9 THE COURT: You are not trying to trace the 


10 actual funds, are you? 

11 MR. STITr: No, just generally, your Honor. 1 

12 want to find out what the practice was. 

13 THE COURT: I gather that Goldman, Sachs directe.i 
14 payment to Morgan out of whtever balance it may have had. 

15 It may not have included this $500,000, which could have been 
16 put someplace else. Py 

17 MR, PIEL: Your Honor, I think the evidence i. | 
18 clear that Coldman, Sachs acquires the note from Morgan | 
19 against payment in federal funds of Goldman, Sachs to the | 
20 account of Penn Central at Morgan's. In other words, both: | 
21 of them nave an account there. ‘whey debit the federal funds 
_ 22 account of Goldman, Sachs and credit the federal funds account 
23 of Penn Central. | 
aA Now that Goldinan, Sachs has the note, later in 


the day they go to the Chemical Bank which acts as. the : 


$ ee ie a e ’ . aE ae ory a: 
fe) FAN i * A? be a Of : OO 1: 5 ste 


372 
72a 


LHd33, Lepley-cross 

physical receiving agent for. Savings Bank: Wrust- Company ;- 
Which is acting as a custodial agent for Franklin. They are 
all in New York. 

Goldman, Pirin golive the note to Chemical 
Bank, where Goldman, Sachs has a federal founds account, too, 
Chemical Bank debits Peaneiin Savings Bank or the Savings 
uank Trust Company's federal: funds account and credits 
Goldman, Sachs. 

So there are two entirely separate toderal funds 
transactions, one by which earlier in the day Goldinan, sachs 
buys the note and the nose aces in the day by which Goluiuin, 
-4Chs galls the note, and I think the evidence is clear to 
that. effect. 

‘THE COURT: That is my understanding. 

MR. PIEL: From Mr. Bock and others. 

MR. STITT: TI thank my adversary for that 
explanation, your Honor. 

QO Did you have any further communications with 
Cither Goldman, Sachs or Morgan by telephone on March 16th 
concerniny the actual receipt of the .unds? 

A Ve probably would have woved the funds from. 
Horgan somewhere to whatever one of our banks needed the 
funds taht day. 


a) Where would they have been moved in normal course? 
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2 A If we had’ a’ swing line in operation on that day, 
, 3 which I assume we did, since it was March 16th, we probably 
: 4 would have moved een EO pay off the swing line, or if the 
bal 5 daa of the sale that day by Goldman, Sachs was exactly 
6 equal to the maturity, the funds would be used to pay off the 
7 investors who were presenting their notes for payment. 
o Q Would this’ involve movement of those funds or 
9 Credit outside the State of New York? 
10 A Any of those beancackiona? 
li Q Yes. 
\e A If we moved the funds be our swing line in 
a 13 Chicago cr Cleveland, it would have moved funds from ilew Yorh: 
14 to outside of New York. x 
os 15 Q Is chee where you had them at that time, the 
16 Swing lines? 
17 A The swing, lines were with banks, in New Yerk and 
13 Cleveland. 
a ig | 0 Is there also a cash reporting system that comes 
20 into play in this transaction, referring to a caSh reporting 
21 System of Penn Central Transportation Company? 
|| A this particular transaction? Are you referriny 
23 t.. the cash reporting system in general? 
aA () Yes. Once you got the information from Goldman, 
25 Sachs as to the sale and the rate and the discount,:- was there 


4 . 
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2 a procedure whereby you would put this information into a 
3 cash reporting system of Penn Central Transportation? 
4 A Yes. 
5 | ) Tell us what that ewan is, Mr. Lepley. 
6 A Well, the system in essence is that every cash 


7 transaction has to be repr:::ed in the hooks of the company, 

8 and for every commercial paper transaction, I am'not sure on 

9 an individual transaction, but at least on a total for.the 

10 day basis, the transactions would be reported into the cash. 

ll system by making up the cash ticket, which in turn then is 

12 sent to the accounting department and enters the general | 
13 ledger of the company. - | 
14 | y) Where was the accounting department at this time? 
15 A The Sdeounting department was located in 32nd 

16 and Market Streets in Philadelphia and also at 6 Penn Center, 
17 Philadelphia. ; 

18 Q Did that involve any use of the mails either on 

19 the initial notification or a memorandum or letter confirminy 
20 the transaction? : 
21 A To our accounting department? 

2 fe) Yes. 
23 ys Not that I am aware of. Not the U. S. Mail. 
2 


() You testified about the subject of bank lines, 


ir. Lopley, on direct examination, and I believe you mentioned 
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that you attended a tenting at Goldman, Sachs in Wew York on 
December 9, 1969? 

A I attended a meetiny in December of S969. 7 
don't remember the exac: date. 

QQ ZI show you Exhibit F-63 in evidence, I believe 
you have identified this as a tracod copy of your handwritten 
wenorandum of December 9, 1969. I ask you if this document 
refreshes your recollection as to the date of this Necting? * 

A Yes, it does. 

Q This was held in New York at the office of 
Goldinan, Sachs? 

A: Phat Ss ‘corrace. 

\) Is it true that at this meeting Goldman, sachs 
brought up the subject of bank lines? 

A They brought up the Subject of swing lines and 
back-up lines. : 

Q | At this time Penn Central had bank line coverage | 
in total of $100,000,000? 

A What's correct. 

0) This represented 50 percent of its then outstand- 
ings of 3200,000,006 in conmercial paper? 

A That's correct. 


Q The $100,000,000 of bank line coverage was made up 


Or wo yroups Of $50 7000,000 Gach? 8 ne aeotee jue La 
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A That's correct. 

Q One $50,000,000 group was part of the $300,000,000 
revolving credit agreement of April 1, 1969? 

A That's correct. 

Q) This was $50,000,000 out of $300,000,000 that was 
specifically reserved to cover commercial paper? 

A That's correct. 

iO) And the other $50,000,000 was made up of standby 
or back-up lines? 

A That's correct. 

Q And I believe you mentioned Brown Brothers 
Harvatian and First National of Chicagc, among others, as 
being in that group? 


A I believe I mentioned Brown Brothers, any. way. 


Q Is it true at this meeting you were told by. 


Goldinan, Sachs that a level of 80 percent was customary Fou 
its issuers, or at least 80 percent? 
HR. PIDL: May I point out that the document is 
being misread -- 
TUE COURT: He asked him a question 4£ that 
happened. ‘the witness can say no. 
A Would no repeat that yuestion, please? 
Q. Yes. What were you told by Goldman, Sachs con- 


cerniny the level of bank line coverage maintained by its 
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Other issuing companies? 

A If my memory is correct, they told us that 80 
Percent to 100 percent coveraya was Cyoical of thoir 
CUMpuALES . 

an and you were told that a Majority ef thei: 

. . + i - 
WSSuUANY Cowpanies had 100 percent coverage, were you not? 

til, I don't romenber that they told me a 
majority. i nave written down here in my nates or the 
heoting, “any have 100 percent." 

Q £ just show you Page 46 of your examination 
before trial, and I direct your attention to that Page anu 

° id : 
| 
{ 


Huh yeu ai Lat Felreshes your recoklecbion tis to whether 


Or nol you wore. told that a majority of their Custos sy kit 
tow. 


100 percent coverage? 


That's your best reco)lection? 


| 
| 
£ think that's correct. 
| 


that's righe. 


me i pelieve you testified that you made a nunice ot | 
inquiries at thit meeting of Cuicman, Sachs as to the 


} 
Auber Gl issuers that they had which nad 160 percent ee 
fac thers papers 


A What's true. JI did make chose inyuiries. 


1 
} 
} 
{ 
43 a result of those inquiries and the LES pGaniat | 
Rieah Coa Gel rod Goldin, Sachs, pau weute pas SUC Nicli aie | 


J/3 


L1id39 Lepley-cross 
vinced, to use your words, that. Penn Central with 50 :percent 
coveraye Was, and using your words, “sticking out like a 
i 
SOce. thw" at Goldman, Sachs? 
A That's true: 

MR. PEEL: Ne. Stitt, are you reading fron the 
Welch trial transript in quoting him about his words? I 
think we should ee testimony here, not import ee 
transcript of another trial, if your Honor please. It isn't 
even his deposition in this case. 

THE COURT: He merely asked the witness did he 
use in his words, “sticking out like a sore thumb" und the 
Witness said yes. 

HR. STITT: ft am referring, your Honor, to 
Paye 49, tor example, of the witness' examination before 
trial conducted in the consolidated discovery proceedings 
under date of May 22, 1973. i 

MR. PIGL: Thank you, 

The language, your Honor, is, "We could report 
that we were more or less sticking out like ae sore thumb." 

THE COURT: ‘he witness did not deny he maic the 
Statement, ile. Piel. Iie was asked is that the way he 
characterized it. The witness said yes. I am not bound by 
What appears in some other deposition or trial. We said yes 


On this trial. 
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@) You then went back to Philadelphia and you had 
4 discussion concerning this subject of bank line coverage 
with other representatives, did you not? 
That's correct. 
Mr. Shaffer, was he one of them? 
I digdyéussed it with Mr. Shaffer and as I remember 
Jonothan O'ilerron. 
7 And also Mr. Loder? 


I believe I also talked with Mr. Loder about that. 


Q 'O'Herron has been identified. Would you give us 


the positions of Loder and Shaffer? 

i\ ; Mr. Shaéfer was the treesurer of the coimpany anc 
Mr. Loder was the assistant vice-presiaent in charge of 
corporate finance. 

. Did you a to those gentlemen that, to use 
your words, Penn Central was sticking out like a Sore thunL 
at Goldman, Sachs? 

A I don't remember if I used those words, but I 
certainly transmitted to them the information that GOoldinan, 
Sachs hau told us, that we should have a higher back-up 
percentaye,. 

19) Higher than 50 percent total coverage? 

A Yes. 


In neectings or a meeting or meetings with 
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1 LHd4] Lepley~cross 
2 Mr. Loder, Mr. O'Herron and Mr. Shaffer after this : 
3 December Ith mecting in New York, did you consider whether 
4 Penn Central Transportation could aie additional bank 
5 lines? 
6 MR. PLEL: [I Object to this, your Honor. 
7 THE COURT: Overruled : 
. MR, bie: What he Considered is irrelevant. 
; rue COURT: You may answer the question. 
10 A Yes, we did consider whether we coulda get 
11 additional bank lines. 
12 “ Tell us about those discussions, Nx. Lopley. 
13 4 Well, as I remember it, the yenerai trend of tic | 
; iM discussion was that additional bank lines ‘would be 
15 difficult to get, they would be costly, even if we didn't 
os take them down they would Probably require balances, that | 
s there was the possibility of getting maybe muve-daltee back- | 
ag up lines. | 
' 
a Q) Before we get into Ruro-dollar back-up lines, | 
20 was consideration given @s to whether Such increased coveraye | 
“ could be obtained frou domestic American banks by Penn | 
ae 
Central Vransportation? 
= A I remember the discussions to the effect that it 
a would be difficult to gct domestic -- additional domestic 
23 


credit tor back-up lines. 
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Lild42 Lepley-cross ; 
r) Why was that, Mr. lepley? 7. 

A Hecsiee. ot the state cf the market at the time, iE 

there was a shortage of money, aS evidenced by an extremely . 


rapid rise in interest rates, and also by virtue of the fact 
that our company was very heavily borrowed teen « Significant 
Number of banks. 

Q Did you fthatty come to a conclusion, if not in 
Decenber, at gone later time, that Penn Central was borrowcu 
up to its limit with the domestic banks of this country? 

A I came to that conclusion. I don't really know 


whether my management agreed or not. 


Q When did you come to that conclusion? 

A sn the spring of 1970. 

Q The general thought was expressed at your 
Se ¢ 


Meetings, that general thought was expressed at your meeting 

Or meetings with O'Herron, Shaffer and Loder in Dtcember 1569? 
A I really don't remember whether 1 expressed that 

thought to them or not. 


| 
I remember I certainly had that | 
thought. | 


THE COURT: Wait a secend. You say you came to 


that conclusion in the spring. Mr. Stitt is trying to put 
you back in December, Was it in December or was it in the 
spring? 


THE WITNESS: I think I also had that impression 
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was in November of ‘'69. 
a) When you Say ‘hot too long after you came with tiie 


would you give us the time estimate? 


A i really can't say. 

Q) Six weeks? 

A cl can't say. 

(. ’ By the end of December? 

A I would say probably in that Soi abiekead. 
Q That's vous best peeeisa anes 

A That's rigune., 


@) Dit Penn Central in fact increase its bank 


_ — md ~ fod ~ tent 
(o>) an cs (oC) i) -_ oO © 
a ee ee 


line coverage at any time after Decerher 9, 1969, continuing 
right th.ough until the date of the reorganization petition 


bY &) 
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LHA43 Lepley-cross 
not’ too long after I came with the company, your Ilonor, which : 
' 
Of vune 21, 1970?. | 


3 

4 

5 company, 

6 A I can't be more specific. 
7 Q A month? 


{ 

A No. I don't believe there was any increase in | 
bank lines specifically associated with commercial paper. | 
! 


That's your best recollection? | 


to es 
eS ee ee eee 


A that's correct. 


Q You mentioned earlicr the possibility of some 


Ruro-.lollar bank lines? 


A That's correct. 
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1G. ds it true that you had hopes of obtaining those 
bank lines irom a Luropcan source or some additional bank 
lines? 
I would say that I thought there waS a possibility 
Did that possibility ever Haterialices 
No, it didn't. 
Q The possibility, to use your words, died? 
A I don't know whether they are my words or not, 


but the possibility certainly did not materialize. 
a 


Q Now, Mr. Lepley, I want to take up in this next 


series of questions -- 
: TUE COURT: Suppose we have a short recess? 

(Necess.) 

Q Before the recess, Mr. Lepley, you testified 
about the two $50,000,000 groups of babk~up lines, the 
revolver and the stand-by. ( 

I believe you testitied that the cient day in 
which yroundwork was laid to make use of the standby lines— 
was February 5, 1970, and I show you Exhibits BW and BZ in 
evidence. 

A What was your question? 

Q February Sth was the first date on which you 


sought to male use in monetary terms of your bank lines? 


A Yes, on February 5th. 
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Q Now many banks were.involved in the $50,000,009 
of revolving credit lines? 

A I @an't remember the number, 

Q I show you Exhibit A-13 in evidence which shows a 
list of the banks involved in the $300,000,000 revolver. 
Does that help your recollection? 

A Well, it looks like about 45 to 50, somewhere in 
that neighborhood. 

() Actually, I count 48, but ag I understand -- 

THE COURT: That is a pretty good estimate, oe 
it, by the witness? 
, MR. STITT: It sure is, your Honoc. I don't 


see how it could be closer. 


call upon the banks in the revolver portion of the hank line 
coverage to make good, that they all did? 
A That's my recollection, yes. 


Q All 45 to 50 banks in the revolver kept their 


| 
Q Is it your testimony that when it came time to | 


word on their commitment securing the comnercial paper? 
A That's iy recollection. 

MR. PIEL: {£ your Honor please, this misstates 
the evidence and scauens facts not in evidence. The back-up 
line that was partially converted to swing line was later 
taken down, as the witness testified, was not part of the 
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LHd47 Lepley-cross 
revolver, and there are..a fawer number. of. banks involved Se 
that loan, not 45 or 48, 

THE Court: You mean the $300,000,000 revolver 
wasn't asked to pick up commercial paper, was it? 

MR. STITT: As I understand the testimony, your 
Honor -- | 

Tilk COURT: Ask the witness. 

Q To clarify the record, lr. Lepley, is it true 


that of the $300,000,0006 revolver tine of credit, $56,060,105 


of that sum was segregated or reserved to support the 


commercial paper? 


A That's true. 
THE COURT: That's right. Not the 300, just 50. 
MP.. STITT: 50 of the 300, yes, sir. 
THE COURT: Did every bank who vas a participant 
in the 300 participate in the $50,000,000? oe 
THE WITNESS: Yes. Well, they were -- the 40 
was a part of the 300, and all of the banks -- 
THE COURT: They shared proportionate to their 
intcrest in the 300 or their commitment in the 300? 
THE WITNESS: That's right. 
THE COURT: So you are talking abo.t 50,000,000 
set up, not 300. 


MR. STITT: Vos. 
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Lud 48 Lepley-cross 
THE COURT: .Then your question. was misleading . 
before. 
MR. STITT: I do apologize to the Court. 
TEH COURT: You don't have to apologize. 
MR. STITT: I shouldn't ask iueaeioun that are 
““y 


misleading. 


~ 


9) Would you tell us how many. banks were involved 
in the $50,000,000 back-up, Mr. Lepley? 


VHE COURT: lie said the same as were involves in 


MR. STITT: I don't believe that's his testimony, 
your lionor. 


THE WITNESS: No, they were different banl:s, ani 


the 300. Ne just answered that. | 


I think there were somewhere ‘in the neighborhood of 20, maybe 
25. 
THE COURT: Wait a second. I just asked you if 
the same hanks in the 300 participated in the $50,000,005 oa 
was set aside in the 300. You said yes. | 
THE WITNESS: That's true, but you are talking | 
about 50 out of the 300. In addition to that 50 there wis . 
another group of banks who provided a 50,000,000 back-up 
line that was Separate from the 300,000,000 involved. 
MR. PIEL: If your Honor will lonk at Exhibit 


A-13, there are parall:+l columns -- 
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LHa49 Lepley~cross ? 
- 2 ce | _,THE COURT: I don't have it.so L-can't look at it.]. 
3 MR. STITT: I show the Court my copy of Exhibit 
4 A-13 in evidence. 
5 MR, PILL: The first coluun is the revolver, 
a 6 | your lionor. The second column is the Euro~-dollar revolving 
| 7 credit. The third column is the so-called standby line. 
8 Q Reterring to a copy of Defendants’ Exhibit A-13 
» ° | in evidence and directing your attention to the third coluin | 
10 | entitled, "Lines $50,000,000," could you tell us how many 
u banks were involved in that branch of the bank line coverage Zs 
€ 
: le for the commercial paper of Penn Central Transportation 
13 Company? : 
14 MR. PIEL: May I seve you time? 26. 
ony 
. 15 MR. STITT: So: stipulated. 
16 HR, PIeGs th ie dn the decumane, 
it Q Is it your testimony that in numbers, all but 
18 one or two of these 26 banks made good on their commitment? 
19 A That's true. 
20 Q ‘' And in terms of dollars, that was 46.5 million | 
2k out of $50,000,000 coming in to help pay off a portion of the 
ag commercial paper holders? 
- A That's bee, 
2A a) So of the $100,000,000 in total bank line coverage 
. 


$96.5 million panned out? 
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' 2 A That's true. ; : 
3 | r@) I am going to call your attention again to 
; Exhibit BW and also B4%, the correspondence and ietter agree- 
' Ment with the First National of Chicago, which I believe the 
S record shows -- I am placing before you BW and BZ. Does 
f that refer to the $5,000,000 commitment or share of the 
8 
|| Birst National of Chicago in the back-up Tines?~ 
" 
| A Was that a question? 
” Q Yes. 
a A Yes. 
12 ao 
a) Do I understand your testimony to be, and you 
13 
have those exhibits before you, that this $5,000,000 of the | 
! 
14 | 
First National of Chicago was going to be’ taken down by oc | 
: ; | 
| on behalf of the railroad on Monday, February 9th? | 
1 
16 ; 
A No, I don't remember that particulat date. 
17 ; ae ' 
©) I draw your attention to Exhibit BW, Mr. Shaffec's 
; 1 
i letter to ilr. Corrigan of the First National of Chicago wider | 
19 | date of February 5th, and I direct your attention to the 
* | third paragraph and ask you whethat that refreshes your 
21 a 
recoilection? 
a C 
A Yes, I would say that that refreshes my recol- 
23 ° 
lection now. 
aA : 
i) I am now going to.place before you from your logy, 
ys) 


Exhibit BI in evidence, a page ‘for Friday, February 6771970 -- 
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you have a copy before you. 
Would you turn to the page for Friday, 
Pubouaey 6th. 
K I have it. 

Q I believe Mr. Piel drew your es On direct 
examination to the note at the bottom of the page that on 
Monday, which would be February 9th, Penn Central would buy 
$10,000,000 back from Goldman, Sachs, using the swing line. 


A That's correct. 


Q The Exhibits BW and BZ confirm the switch of 


First National of Chicago's $5,000,000 share of the back-up 


line to a swing line and for use of those funds on Monday, 
February 9th? 

A Well, certainly the letter from First National 
of ideas Geen to setting up the swing line and John 
Shaffer is unilaterally telling Corrigan that he wants to 
use the funds on the 9th. 

Q If you turn to your log for the page Monday, 
February 9th, I direct your attention to the notation up at 
the top ot the page, “Buy back February 9th $10,000,000." 

A Yes, I see that. 

Q Was that buy-back accomplished on that date? 

A Yes, I believe te wna. 


That's your best recollection? 
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A That's right. 

Q I ask you, Mr. lepley, was the $5,000,000 taken 
down from the First National of Chicago as represented by 
Exhibits BZ and BW used to buy back half of that conmercial 
paper from Goldman, Sachs on February. 9th? 

A I donte have a notation on my February 9th sheet 
that tells mc what happened to the swing line on that day, *so 
the only thing y can do is presume that the $5,000,000 was 
used to purchase’ half of that -- to premature half of that 


‘paper. 


bd 
a) 


Q You can't think of any other explanation? 


A No. 


2 


on 


Q It is a fact, Mr. tcnleu, that you do not kno. 
of your own knowledge the reason for that $10,000,000 buy- 
back hy Penn Central from eoidman, Sachs on February 9th? 

| A I don't panies right now the particular reason 
for that. 

Q You ——e direct examination concerning 
a previous transaction whereby Penn Central purchased baci: 


from Goldiman, Sachs on or about December 23, 1969, some 


916,000,000 in commercial paper, do you weall that testimony? 


A Yes, Ido. 
Q Did you also testify that at the time of that 


repyrchase you nade it, clear.to Mr. Drypoelcher. that you vould: |: 


LHd53 Lepley-cross 
expect Goldman, Sachs to take back this $16,000,000 worth’ of 
paper in early January? : \ 

A I don't believe I used the expression "take back." 
To sell it. 

THE COURT: I think he used the word "put out.” 

9) So we have the paper going back to Goldman, . 

Sachs in early January? e 


A That would be the net effect. 


Q Can you refer to your log, Exhibit BI, anu tel, 
us the date on sali uy that put-out took place? 
MR. PIEL: Your Honor, may I inquire if this is 
On an issue of the wines’ credibility or how it assists 
the trial? Exhibit CU shows what happened every single day. 

THE COURT: You brought it out. 

MR. PLEL: I am only Nios that if he wants the 
answer -- a: 

‘THE COURT: . You brought it out, I assume it is 
relevant to the issues. 

MR. PIEL: I agree it is. I am just saying the 
question he is askir.~> is answered without Mr. Lepley having 
to go through his whole log. | i 

THE COURT: That would be true before you put 
Mr. Lepley on the stand, wouldn't it? | 


Objection overruled. 
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Liid54 Lepley-cross 
A Your question is, when was the $16,000,560 taken 
back hy Goldinan, Sachs? 
Q) Yes. Can you te~-1 us? 
A I don't know whether -- 
THE COURT: On January 2nd you were asking 
Shaffer how to do it, right? 
THE WITNESS: Yes, I see that, and I certainly 
remember that we came back up to $200,000,000 after the cirst 


of the year. 


THE COURT: On January 5th you have a note, 


“Morgan wants letter confirming purchase of 16,000,000 ot 
our paper." 

Does that refer to this putting the 16 haci: in? 

m THE WITNESS: No, I would say. that probably . 

refers to the 316,000,000 transaction, your Honor -- 

THE COURT: You. still had not done it by. 
January Sth, had you? 

THE WITNESS: Apparently not. These aren't 
the kind of records that are. easy to find. 

THE COURT: Except that you do have on January oth 
that the defendant put $2,050,000 into inventory? 

THE WITNESS: Into inventory, that's ici 
a weren't necessarily asking them to take it back into 


inventory, 
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} THE COURT: That's what they did with it. . What 
they did with it wasn't your business, was it? As long as 
you solid the stuff to them, you didn't care what they did 
with it? 
THE WITNESS: That's right. 
7 THE COURT: You weré selling to them, weren't vou? 
8 HE WITNESS: That's right. 
ag 9 9) Let me direct your attention, Mr. Le lev, to 
®: 10 another document in evidence, this is Plaintifr's Exhibit %5 
. 11 in evidence, and I draw your attention to the first enline, 
oe. 
a 12 "Date," and the third column labeled, “Penn” -- 
; . i3 | MR. PIEL: Would you give me a moment to et. 
. 14 | ahold of the document before you question.on i:? 
be 15 | MR. STITT: ' Surely, I am sorry. 
a w (Pause. ) 
a7 | THE COURT: I have it. What page? There are 
ig i about 20 pages -- 
19 | MR. STITT: About four pages from the bottom, 
2 || your Honor. 
21 THE COURT: bate? 
22 Q I draw the witness' attention to’ the dates 
2 ranging from December 23rd and the figures in the third 
2 eolumn through January 9th, January 13, 1970, and ask you if 
25 | by exaduining that exhibit in evidence you can tell us when or 
ie “ . SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE Meee etd 1, 
PA i 4% = 
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by which date the $16,000,000 was: put out again to: Goldman, 
Sachs? 
A Well, what this tells mea is that the inventory of 
eehnnrcint paper of Penn Central, which was down to almost 


zero on December 24th, actually $400,000, rose again up to 


Oh y Mh 
$18,850,000 on January 12th. a say by the 12th 


the inventory was up to that level.”’ 
Q {fn any event, there did come a time when the 
16,000,000 vas put out to Goldman, Sachs? 

TUE COURT: I see the witness’ difficulty. All 
he can tell you is that their inventory was down to $490,044 
on December 24th and was back up to 18 million 25% on 
January 12th. ‘Yhat's what the exhibit shows. 

Mk. STITT: Your onor, maybe I can make a 
contribution by moving onto another subject. 

MR. PIEL:, Just before you do, may I point out 
to the Court that Exhibit CW is the summary computer run. 
ft shows not only the dnahy inventory, but also the daily 
Outstandinygs including the inventory and shows the level at 
which, by a combination of its sales and taking paper into 
inventory, Goldman, Sachs maintained the ouststandings. 

Q wid there come a time, Mr. Lepley, when Goldman, 
Sachs placed a $5,000,000 limit on the amount “ Penn Central 


commercial paper that..it would carry in inventory? 
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A I believe they placed some kind of a limit, but 
right now I can't recall the amount. | 
THE COURT: It is agreed, isn't it? 
MR. STITT: I believe it is clear from Exhibit 
F-3 that this was placed -- 
re 
THE COURT: Everybody is agreed that there was 
MR. SIt?: on nes 6th. 
‘MR. PIEL: And exceeded. 

Q Mr. Van Cleave tastified, and I believe Exhib:c Bl 
confirms his testimony, that-on or about March 2nd, after 
this limit had been placed, the Goldman, ‘achs' inventory on 
that date. rose to approximately $9,000,000. Would you 
look at your notes, Mr. Lepley, Exhibit BI.in evidence, for 


March 2nd, and let us know whether you can find any notation 


that might shed light on that cccurrence? 
A I have here on my notation for that day, 
March 2nd -- 
Q Would you read it to us, please? 
as "Goldman, Sachs is not supposed to go over 


$5,000,000 in inventory, per George Van Cleave from Jonathan 


O'lHerron. Van Cleave is doing the 9,000,000 on his own." 


Q Is that in quotes, “on his own"? 


a! ‘In-quotes, “on his own, in view of only $250,000 
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tomorrow." That means only $250,000 roll-over tomorrow. 

Q Would that mean that Van Cleave ‘was going up to 
$9,000,000 for the night of March 2nd in anticipation of 
being able to reduce it on the following day, since only « 
quarter of a million dollars would be coming in for roll-over? 

A That's what it means to me. 

Q Would you look at Exhibit F-55 or any other docu- 
ments that you have there and let us know whether that 
inventory ws reduced beak 9,000,000 on March 3rd? 

A Well, I don't have March 3rd. I have got 
March 4th here. March 4th sehidees ee it haS -- inveniwosy 
is down te $3,050,000. 

THE COURT: What's the point of that, Hr. Stitr? 

MR. STITT: . Your Horror, this was testimony that 
I tried to elici: from Mr. Van Cleave. I had had knowledge 
of this notation in Mr. Lepley's notes, but I 48 not gol a4 
firm answer or an answer that 1 did not judge to be firm 
from tir. Van Cleave, and so I took it up with Ur. Lepluy. 

THE COURT: Regarding what? 

WR, STITT: That this iHarch 2nd inventory of 
$9,000,000 was a unique situation. 

THE COURT: uxhibit 55 speaks for itself, doesn't 


_. 


THE WIWESS: Yos, sir, it does. 
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THE COURT: He went over 5,000,000 on March 30th, 
March 3lst, April lst, April 2nd, noes 3zd, right? 

NR. Stitt: If that's what the exhibit shows, 
yes, sir, and I am sure it does, since your Honor has just 
read those figures. 

Q Did there come a time when there was a run-ort 
in the commercial paper of Penn Central Transportation 
Corvoration? 

A A run-off, ea when there were no sales 
made, is that what you mean? 

‘@) When maturities wkcended. waekesie sales you were 
able to ian. 

A Yes, there did come a time. 

Q Were you present in court yesterday when 
Mr. Sullivan of the Manufacturers Trust Company testificd? 

A Through at ieast part of his testimony. 

©) : Were you present when I asked him to give tne 
reasons and the facts surrounding the withdrawal of the 
$100,600,000 proposed debenture issue of the Pennsylvania 
Company originally scheduled for May, 1970? 

A I don't remember that ieee. 

Q Were you present when he related the termination 
of that proposed issue to the conmercial paper run-off and 


tha publication of Penn Central.'s .earnings..on ox. about . 
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April 23, 1970? ees 
A I don't remember that testimony. 

MR. PIEL: Excuse ma; 1 object on the ground 
shat it assumes a fact not in evidence, that Mr. Sullivan 
so testified. It may have been related teuccesiiy. It 
wasn't related causally. 

TUT COURT: He said yes, this is the bridge loan, 
isn't it, the sn-called bridge loan? 

MR. PIEL: i. The bridge loan was taken out, 
it was supposed to be a bridge loan until there would be a 
public financing in Hay, which, as Mr. Stitt’ says, did not 
take place, 

MR. STITT: I believe that wags Mr. Sullivan's 
testimony. 

THE COURT: Mr. Sullivan said the first quarter 
earnings. i 


WR. PIEL: Came out on April 22nd. 


THE COURT: This plus the tight market cance! led 


Q) Would you give us hie faces concerning the run- 

off of Penn Central Transportation Company commercial paper? 
THE COURT: What do you mean, the facts? 

(9) When it started, the factors related to it, what 


caused it,.and the othes Surrounding circumstances, -as. best 


E 
a 
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Ao 


you can give them to us; Mr. Lepley.s- =) 9) +> -« - if 


MR. PIEL: If he knows. I take, it this doesn't 


call for speculation. May I point out, your Honor, that the 


facts as to the declining sales are in the exhibit, so the 


witness doesn't have to be taxed by that. He could have 
his attention drawn to it. 
e THE COURT: Do you want to answer the question? : 
10) You may refresh your recollection by referring to 
Exhibit bI. | 
A I will have to do that, Mr. Stitt. We were 
still having sales on March 20th, April 16th were sales. 
It looks to me like we started to run into a little bit of | 
trouble around April 23rd. There were no.sales made sin that 
day. There was about’ almost a $2,000,000 roll required. 
9 Was that the date of the publicaticn of the 
Penn Central loss, and I show you Exhibit EH to refresi: your . 
recollection? 
A Well, this is labelled the 23rd. I assume that's 
the date of the release of the profit and loss statement. 


Continue. 


then after April 23rd there was a sale on the 


Ts that a one day sale?_ 


That was a one day inaturity, that's. right... 
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were some sales here on April 30th. 

Q That. was two sales, one for four days and one tor 
‘pix days? 

A That's right, a total of $2,000,090. Then there 
were some more sales on May lst. 

Q You had four notes sold on that date of what - 
might be described as normal Maturities? 

Ay Well, tio. etnias one of them I would say is 
an abnormal maturity. It is 199 days, which is very unusual. 

9) And the others went for 60, 90 and 100 days? 

3 and a half million went for 40 day7, which, 

again, is a fairly long period of time. No, Iam sorry, 1 
was looking at the cconiseatad, There was a 5,000,000 sale 
tor 165 days, which, again, is unusually long. Then the rest. 
of them, 2,900,000, 2,000,000, 300,090, they seam to Le avout 


an average matur’ ty length. 
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ee ae There weté tto sales, no sales, and-then there - 
4 
{ 


Q How many sales did you have after May ls’ ?. 

A It looks like May -Sth there was one sale. 
May Gth, there was one sale -- ey no sales on that day. 

Q Isn't it true that you cnly had two sales after 
May 1, 1970? 

A I don't know until I look through here, Mr. Sitt. 


Q) .- Please look. 


4002a © 1007 
LHd6 3 Lepley-cross 
A I seé oné more sale on May tlth:-~Then-I ‘see a 
sale on ilay 13th, amd May 13th was the last sale. 
THE COURT: That makes a total of how many? 
THE WITNESS: I think about chee, yous Honor, 
Since May lst. 
9) Did there come a time when your bank lines were 
exhausted? 
A Yes, there aid. 
Oo °° When dia thas peaune 
A I don't lien aie: date either. 
Q : Did there come a time when your cash to cover 
Maturities, apart from your bank lines, was. 2xhausted? 


A Yes, there did. 


a) When did that time come? 


A I would say that that would be June 20th, 
date of our reorganization. ' 

‘) eee you consulted in connection with the 
paration of the reorganization petition filed on June 

A lo, I was not. 

.) Were you asked to prepare any figures or to give 
any information in connection with that matter? 

A Not that I can remember. 


) I show you Exhibit F-94 or a copy thereof, and 


£ must apologize for some of the quality, but. I-helieve it -is- 
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legible, Mr. lepley, and'1I direct yout attentioh to’! 
Paragraph 3 of !-94 and I ask you whether you can find in that 
Paragraph a reference to the commercial paper note of the 
seadibin Savings Bank maturing June 26, 1970? 

MR. FIEL: Tf soe Honor please, dour Honor has 
previously sudesined an objection to this document, and the 
facts as to the maturity of the notes outstanding appéars in 
Exhibit Cu. | 

THE COURT: F-94 is not in evidence. 

MR. STITT: No, sir. I do intend to offer ic. 

THL COURT: You put on the record that it is ina 
evidence, 

UR. -STIPT: Iam sorry, your Honor, I do apolodi-e| 


It is not in evidence. 


MR. STITT: Oh, yes, that's true. 


| 
f 
HR. PIEL: It has previously been offered. | 
{ 


THE COURT: I know that, but his TWVeStion asuuined 
it was in evidence. | 
NR. STITT: That was an error on my part. 
THE COURT: What is your next point? 
Q) Do you find a reference in F-94 for identification 
to the Franklin note due on June 26th? 
MR. PIEL: Gbjeesion, your Honor, irrelevant. 


THE COURT:, Sustained, 
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# Q Do you recognize Exhibit F-94 for identification, 


3 Mr. Lepley? 


4 ; A I believe I saw it once some long time ago. 

5 | (@) This is a copy that you have seen? 

6 A I really can't say, it has been so long since i 
7 


Saw the document. 


MR. PIEL: The objection was not on grounds of 
authenticity, your Ilonor. 


10 MR. STITT: I offer Exhibit F-94 in evidence, 


ll your ibnor. 


MR. PIEL: Objection. 


13 THE COURT: Same objection, sane ruling. 
14 Q : Can you tell us, Mr. Lepley, how much commercial 
15 Paper was outstanding Be of June 21, 197p? , 
16 A If my memory serves me correctly, it was in the 
W neighborhood of 86 and a half million dollars. 
18 9 Somewhere in that range? 
19 A In that range. 
20 Q Could it have been $82,530,0007 
21 A It could have been. 
2 9 But that's your recollection, in cor range? 
is 3 A It was in the 80 millions. | 
2 Q You also testified on direct Es that you 
25 


Purchased commercial p 


aper for’ the account of some Penn 
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Central subsidiaries. Is_that. true? 
A That's true. 

Q I believe this was using a portion of the proceads 
from the $50,000,000 Pennsylvania Comnany financing in 
December of 1969? 

A I don''t necessarily tie one to the other. 

Q And you purchased this peek Sore desta. 
and that was Goldman, Sachs? 

A Well, dealer paper was purchased from Goldman, 
Sachs. ee issue paper was purchaSed from others, lLikc 
GHAC, General Electric. : 

Q So you dia make some direct issue purchases? 


A Yes. 


Q General Motors, do you recall any others?- 


| 
A I believe General Electric, Sears Roebuck, mayhea 
Chrysler. | 
Q But the paper you purchased through dealers wi 
through Goldman, Sachs? | 
A That's true. | 
Q Would you tell us what grade of paper you ware 
lookiny for? 
MR. PIEL: Objection, your Honor, irrelevant. 


THE COURT: Sustained. 


Did you buy any Penn Central Transportation 
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commercial paper? 

A No. 

Q Present with you on December 7, 1969 -- this will 
be a different line of questioning -- at Goldman, Sachs, was 
Mr. Loder, the assistant vice-presifent for Nes 
Mr. Verlander, director of corporate financing, and yourself 
On the Penn Central side? 

A That's riche, 

‘@) I don't know that we have your title at that time 
in the record. 

A My title was eee treasurer. 

9 : And you met with Mr. Van Cleave and 
Mr. Drvpolcher on that date? 

Ae That was my recollection. 

9 Was a Mr. Jack V°gel also present at that 
meeting? : 

A He could have been, but [ don't remember speci ti- 
cally. 

Q I direct your attention to the Goldman, Sachs 


blue sheet for this meeting, Exhibit P-9 in evidence, and 


the reference to J. A. Vogel some soven or eight lines up 


from the bottom, 
boes that refresh your recollection that 


Hr. Voyel was there on December 9th? 


' SOUTHERN CISTRICT COURT REPORTERS, U.S: COURTHOL 


1007a | . 006 


LHd68 ‘ Lepley-cross 


twopert of No, because I just*don't remember’ Mr’. Vogeri>-’* 
Q During the course of that ‘meeting was there any 


inquiry from any of the Goldman, Sachs representatives, 
including Mr. Vogel, as to Penn Central's third and fourth 


quarter earnings for 1969? 


sh 
A I don't remember that. I don't think that they 

asked us about our financial status. -: AE 
9 Was there any inquiry at that meeting concerning 


the earnings projections: for 1970? 

A I don't think there were. 

Q Was there any inquiry concerning the status of 
your accounts receivable? 

A No.. 

Q Was there any Sueur concerning the status of 
your working capital? 

A Not that I can remember. 

9) Was there any inquiry concerning the degree oi 


encumbrance of the assets of Penn Central Transportation? 


A No. 

Q Or any of the other compiniesy 

és No. 

9) Was there any inquiry as to the cash position of 


Penn Central or Penn Central Transportation? 


aA Not that I can remember. 
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preesamrce Bete ceseey: Q Was there any inquiry coneerning-your cash) ~~ sei 
3 position projections for 1970? ; silly 
4 a: A Not that I can remember. 
om 
5 Q Was there any inquiry concerning your compen- 
6 Sating balance requirements? 
7 A No, I don't remember that. 
' uv G Was there any inquiry concerning the ratio of: 
? your current assets to current liabilities? 
10 A No. 
11 9] Was there any inquiry concerning the use of the 
. Proceeds of the sale of an saditicasi $50,000,000 cf 
. 13 commercial paner which had just Been authorized by the icc 
“ in November? 
5 A What was that question, on the use of the proccedsp 
is A T don't remember that subject coming up. 
18 9 Was there any iets concerning the ICC report 
19 approving the issuance of that paper in November, 1969? 
“) oY don't remember that. 
21 () Were you told anything with respect to 


Mr. Vogel's role at Goldman, Sachs? 


A I don't remember. 


P) Da you have any idea as to why he attended the 


meeting of December 9th? 
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MR. PIEL: If your Honor please, the witness ” 
said he didn't remember. We concede that he was there, 
but it is not in the witness' recollection. 
TUE COURT: Sustained, 

() Ts eo that Goldman, Sachs never made any 
inauiries of you concerning the financial circumstances of 
Penn Central? 

A That's true. 

a.. And are you aware of any credit investiyation 
by Goldman, Sachs at any time during 1969 or 1970 of Penn 
Central? 


A Jo, I am not aware of it. 


Q Mr. Lepley, I am going to request your assistance, 


if- you can give it to-me, imidentifying some documents: ani: ~ 


then I am going to let you go. 


I show you Exhibit F-79, I believe for identifi- 


cation, your Honor, but if I am in error and it is in 
evidence, I apologize to the Court. 

THI; COURT: It is being held for Mr. Lepley's 
testimony, 

MR. PIEL: That is the note? 

THE COURT: This is a letter ~ to Mr. Loder 
dated December 4, 1969, signed hy Me. Lepley. F-79. 


MR. STIS December 1 is the date I have, your 


| 
| 


~~ 
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flonor, ‘ 

() lr. Lepley, I show you a document which is now 
labeled Exhibit F-79 for identification and was lalbled PLI-2 
at your deposition of May 22, 1973. 

IT ask you to examine that document anc, 
can, would you tell us what it ‘is? 
(Pause. ) 

A This is a letter from me to my then superior, 
Bob Loder. 

Q) Did you write this letter or memo to Mr. Loder 
On or ahout the date indicated in the usual course of business 

A Yes, T would say that. 

MR. STITT: Your Honor, on the testimony of this 
witness, I offer Exhibit F-79° for identification in evidence. 
MR. PIEL: I object, your Honor. Irrelevant to 
the issues. : 
THE COURT: Overruled. 
(Plaintiff's Exhibit F-79 was received 
evidence.) 


9) I show you a document dated February9, 1970, 


Exhibit F-70 for identification in this case, also marked 


PLO-3 at the examination of, I believe, Mr. Loder, on 
May 22, 1973. 


f ask you to examine it, and, if you can, please 
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tell us what it is? 


A ' This is a memorandum by my then superior, Robert 


Loder, dated February 9, 1970. 


6 Do you find his initials on the second page? 


“A Se 

Q) I draw your attention to some handwriting up in 
the left-hand corner. Could you read that and if it has any 
Significance, tell us what it is? 

A The name is Charlie Hill, who at that time 
the comptroller of the company. I don't know what the 
Significance of it is, : 

9) But Mr. Hit was with the company at that tame? 

A Yes. 

MR, STITP: . I offer F-70 in evideate. ; 

MR, PIEL: Your Honor has previously excluded 
this docunent., It is not binding on Goldman, Sachs. [t iss 
Opinions exchanged between people not brought to Goldiian, 
Sachs' attntion and therefore irrelevant. 

THE COURT: Who is Pat Bowditch? 

Tie WITNESS: I thinl: Pat Bowjitch was with 
First Wational City Bank, your lionor, but I am really not 
sure of that. | 

MR. S?PITT: There has been testimony in this 


record about Hr. Bowditch and his relationship with First 
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National City and his function regarding -- 
THE COURT: I merely asked the witness a question. 
I don't know what you are talking about. 
MR. StItT: I am sorry, your Nonor. I thought 
the question had been answered. : 


THE COURT: I am going to let it in. 


(Plaintiff's Exhibit F-70 was. received in 


7 — . 
: ‘ex. 
evidence.) ii 


Q Mr. Lepley, I believe you testified on direct 
that until coming to Penn Central in November, 1969, you had 
not had any coe experience in handling commercial paper? 

A That's true. About the Only experience I had was 
Occasionally to fill in for the assistant, treasurer who was 
in charge when he was on vacation. 

19) That was wad your previous company, Aiantic 
Richfield? ‘ 


A That's right, 


Q When you came to Penn Central, did you find in 


the files a memorandum concerning commercial paper issuance 
and procedures? 

A I went through ‘their entire file on the subject 
of commercial paper. 

ca) Do you remember finding a memorandum from 


Goldman, Sachs, concerning commercial Paper issuance? 


| SOUTHERN DISTRICT COURT REPORTERS, U.¥. COURTHOUSE 


1 7 as 


' 1013a 


LUa74 Lepley-cross 
A Yes, i ao. 


() Was that memorandum from Mr. lorer Fisher of 


*” 
Goldman, Sachs? 


A I believe he was the author of that ices: 

f@] I show you Exhibit F-35 for identification, also 
Marked Exhibit PLE-1 at your depesition on May 22, 1973, 
and I ask you if this is the document or a copy thercof to 
which you referred? 

A This appears ‘s be the document, yes.- 

Q That is your recollection? 

That's right. 

You found this in the files of the Penn Central? 

I believe that was the memo that I sav. 

MR. spun, Your Honor, on the testimony of 
witness, I ask that Exhibit F-35 for identification be 
received in ovidence. : 

HR. PIEL: If your Honor please, your Honor 
previously excluded this, not on grounds that we didn't know 
what it was, but on grounds of heing so far out of time as 
to be irrelevant here. There is no date on it, so we don't 
actually know where it is, but the chart attached gocs to 
1967. 

NR. STITT: Yes, I would say throujh mid 1967.. 


THE COURT: Objection ustadinedun . i. 
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2 - + Mr. Lepley,, this document,.. Exhibit Pakt, ane 

3 the others which 1 will shovy you, all predate your association 
4 with Penn Central, commencing in November. But I show you 

5 Exhibit 7-67 for identification and ask you if you can tell 

6 us What that document is? 

7 -\ This appears ie be a letter from Jin O'Brien of 
8. Solomon BrOs. to Jonathan O'Herron, our vice-president of 
9 


finance, dated September 25, 1969. 


I just used that because I heard others use 


10 Q You say Jim O'Brien. Have vov had any contact 
ll with Mr. O'Brien? 
12 . No, 


13 that name. 


4 Qo Has this document ever been brought to your 

15 attention before this moment? 

16 A No, this es firet time I remember seeing it. 
“VW Q Are you familiar with Mr. O'Brien's signature? 
18 ‘I take it you are not, 

19 A No, no. 
20 og 


I show you a couple of documents Clipped 


21 together, one a first draft and one some other draft, labeled 


P-68 for identification. I ask you if you can identify. that 


document for us? 


A 


This looks to be the text of a speech -- 


BY RR 


MR. PIEL: 


*& 


Excuse ma, your Honor, I don't thin: 
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oo. 8 the witness should say what:it/Deoks to be. “0° cer ot aa fp 


3 Q Nave you ever seen that document before? 

4 A I don't remenbor having seen it. 

5 Q Do you recognize any handwriting on it? 

& A No. 

7 Q T show you Exhibit F-69 and ask you if you can 
8 


identify that document or any: of-the handwrating or ittdicia © 


on it, whether it has ever come to your attention befora? 


10 It is F-69 for identification. 


li A No, I don't remember having seen this. 


12 @) Just a couple more, Pxhibit F-71 for identiti- 


Cation, marked PLO-8 at the deposition of Mr. Ioder on: 


14 May 22, 1973. : | 


15 THE COURT: Objection sustzined. We have been 
16 through this, Mr, Stitt. You don't have to at going over 
17 ic again. | oe 

18 Q If he happened to see it, it wouldn't make it 
19 admissible, 

20 () I show you Exhibit F-74 for identification anci 
21 ask you if you have ever seen that document before? tf so, 
_2 where? . 

23 THE COURT: Objection sustained. 

24 A I don't remomber ever seeing it. 

25 


oo . IR, StITT: what completes my examination of this 


‘ 
F 3S siktinesiae oD SY @£@cRTeas iy’s! 
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witness, your Honor. 
TUE COURP: . 2315, 


(Luncheon recess. )} 
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REDIRLC'T LXAMINATION 
BY DR Dis 

rR) Mr. Lepley, in answer to Mr. Stitt's questions 
About your dealings with. Goldman, Sachs from day. to day and 
the management of the sale of the commercial paper, you said 
that you were fairly confident that you discussed with thon 
all sales made that day on any particular day. 

A That's bee. 

Q Were you talking about sales made oe Penn Central 
to Goldman, Sachs? 

A That's true. 


. 
9) Did you talk to them about -each sale that thoy 


made to an investor? ~ é 

KN No. 

0 And if you arranged with them to sell them a 
commorcial paper note, did you know what investor was goiny 
CO goat Le? 

A Perhaps once or twice out of my pitiee 4 - 

THE court: Wait, wait. I didn't assume — 


that document was introduced that you referred to that the 


witness knew who the purchaser was. But he did get from 
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Goldman, Sachs the individual Sales that were made by them, 
because he had to know it. 

HR, PIE: o wouldn't have to know, your 
lionotr -- 

THL COURT: To let Horgan know whet ite release, 
He had to know it. 

AIR. PIEL: That would be the amount and the 


maturity. 


THE COURT: That's right. That is all that 


document shows. 
MR. PrEL: There is no question about it.. 

Qa I am just trying to clarify one noine in the 
witness’ testimony, and that is the discussions that he hac 
Were about releasing notes from Morgan to Goldman, Sachs, 
reyiardless of what Ghidnan, Sachs was thereafter going to 
do with the note, is that correct ? ‘ 

A Well, I didn't follow your question. 

THE COURT: You didn't know to whom Goldman, 
Sachs was selling that note? You wera just interested in 
getting the amounts of each note for your record. Is that 
right? 

THE WITNESS: Just occasionally I knew who they 
were selling them to. 

Q By chance? 
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A By chance. 


THE COURT: {1I didn't think any different, 


BR. PERL. 2 think Mr, 


Stitt was endeavoring to 
Make a kind 


Of connection here -- 


“MR. SPIT?; Mr. Stitt was not trying to do anv 
8 


Such -- 


. THE COURT: Mr. Stitt, nobody called upon you to 

9 ; 
Say anything. 
10° See as Rn 
MR. STITpP; jf am sorry, your Honor .“5-- 

1 @) Mr. Stitt asked you whether the confirmation of 
" your instructions to Morgan Guaranty were. later put in’ 
13 


writing and mailed to t 


hem. You Said yes, 


A ¢ yes. = | 


As far as I can recall 


Q If you advised Morgan Guaranty to: deliver: cartain 


notes for amounts and maturities to Goldman, Sachs, this 


written confirmation would be put in the mail to then theuce.-- 


Otter, is that right? 


Probably the same day. a 


Q 


— 
a 


It would be received hy Norgan in the normal 


course on some later day? 


A That's true, 
Q So that by the time they got the confirmation for i 
their file, the transaction had already taken vplace? | 
: t 
A That's true, bey te |: 
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The note had been delivered and paid’ for? 
A That's true. 
Q Goldman, Sachs had owned it the day before and 
ene do anything with it thev wished. is that right? 
“MR. STITT: I object to the form of that question; 


MR. PIEL: I withdraw it. 


Q A propos of another question by Mr. Stitt, 


just a sm-1l point, I want your language as quoted by him 

to be clear. In your pouches, hice 49, taken tay 22, 1973 

in this matter, and with So to your meeting with the 

Goldman, Sachs people in New York on December 9, 1969: 
"Question: Do you recall anything that you said | 

at the meeting of December 9th? 


“Answer: I inquired a little bit more deeply on 


the number of customers that they might have that had 190 


« ns 


percent back-up. 
“Question: Can you recall why you did so? 
“Answer: I wanted to make sure when we got to 
the office," meaning your office? 
A Yes. | 
Q “that we could report that indeed we were nore 
or less sticking out like a sore thumb among Goldman, Sachs' 
customers, not having a high percentage of back-up." 


. Did you so testify? 
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2 A I remember that. 
3 Q Is that in accord with your present recollection? 
4 A Yes, it is. - 
5 | MR. STITT: bo vou want to read the next question 
6 and answer? 

had ; 

7 THE COURT: That's really immaterial. TI mace it 


8 clear this morning that we are taking what the witness has 

9 said from the stand here now, not what he said in the last 

10 trial, 

11 MR. PIEL: This was a deposition in this matter, 

12 your Honor. 

13 THE COURT: But what does that have to do wilt, 

14 question put to him live in the trial? Ne admitted that | hy 
15 those are the words he used. Now you are trying to have iii. | 
16 change the words he used? 

ol MR. PILL: No. ; 

18 ; THE COURT: Then let's go on to something els-. 

a 19 It really is not important, is it? Whether it is like a sore | 
20 thumb makes no difference. They were not typical of what | 
21 Goldman, Sachs was doing. 

2 Q Prior to the filing of the petition for reorgani- 
23 zation, had you had any responsibility on behalf of Penn 

a4 Central for dealing with the banks in reqard to the arranging 
. 


of loans and credits apart from your manayement of the day-to- 
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day swing line matters? ae 

A Well, I daalt with one particular bank that I can 
remember in thi adatinnaa. the Fidelity Bank, on an individusl 
Loan, vos. 

Q “Through One of the subsidiaries? 

A It was for Buckeye ‘Pipeline Company. 

3) But with regard to arranging any of the credits 
Or loaas that we were looking at here this morning on these 
axhibits, that was done by other persons? 

A That's true. 

8) Were you familiar with the lending limits of 131) 
of the banks that loaned to Penn Central ue with who thoy 
had croadit relations? 

A Oh, no, not all the banks/’nov "7" 

() So that your personal opinion that you mentioned 
of the Penn Central being heavily loaned wasn't based i 14 
examination of all of the banks or tho rit ati one O€ thiavave 


lending to Penn Central to their loan limits? 


A No. 


THE COURT: I don't think he was talking about 


i. 4 
what the banks’ margin was Open. He was talking about 
could Penn Central get any more money on loans because of 
their condition. Wasn't that what your answer was directed 


toward? 
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tid THE WITNESS: I said that’ I didn't think-that-we- 


could get much if any more, in the domestic market. 
THE COURT: That had nothing to do with the 
sei Liby of the bank to lend on limits. 
MR. PIEL: We have questions of loan limits and 


4" ‘ ue 
questions of tight money. a sess 


TNE COURT: Ask him, if it is’bothering you, 
but that isn't what he was talking about on his cross- 
examination, bank limits. 

q) : ask you to look at Page 100 of your deposition 
taken in this matter on May 22, 1973, if you will look over 
what you said there -- 

eae 

Did you have the opinion on March 3, 1970 -- 

Yes, I did. | 

What — your Opinion on March 3, 1970? 

That it weaid be difficult to arrange a 
line of credit. 

Q Not impossible, but difficult? 

A That's right. 

Q Did you have any opinion on the subject in 
December, 1969? 

A Well, I said at thattime no, I did not. 


tiow long had you been with.Y’enn Ceatral? 
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MR. STITT: “ I don't belicVe that’s a” response 
to the question, your Honor. Ie wasn't asked what he said. 
tle was asked whether or not he had a view in Decemher, 19649. 
Q Yes, in December, 1969, did you have an opinion 
this subject? 
A I don't believe I had formed an opinion as early 
December, '69. 
8) You had just come with the company a littie 
while before? i ‘ 
A I had ean wie the company only. since 
November 19th, or so. 


0 Who in the railroad was actively in charge o: 


dealing with banks with regard to loans and line. of credit 


and determining the acceptability of the Penn Central credit 


with the banks? 
A That would have been Mr. Bevan and Jonathan 
O'HWerron and possibly John Shaffer also, the treasurer. 

THE COURT: What was your knowledge as to these 
matters? You were here as head of the commercial paper 
departmani, waren't you? : : 

SE WITNLSS: Yes, sir, I was. 

THE COURT: What made you come to a conclusion 
that vou claim you came to certainly hy the spring? 


THE WITNESS; IT caine to that conclusion: based on 
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the very difficult market that I saw from my reading of the 
Wall Street Journal, talki with various people, a difficult 
tarket for funds, that funds were extremely difficult to 

come across. I also came to that conclusion from knowing 


the extent of our bank lines, the number of banks that we 
sh 


, 


dealt with. 


THE COURT: In other words, it was from your 


intimate knowledge of the financial condition condition of 


Penn Central that you came to the conclusion of “axtreme:ly 
G@itticuit”? 

_ THE WITNESS: I don't know whether you would 
call it intimate, your Honor. As I say, I as to the 
company in Wovenber of 1969, 

THE COURT:, te are now talking -about five inentns 
later, 

THE WITNESS: In five months I didn't have an 
intimate knowledge of the financial structure of the cowssuii’. 
BY fit. PILL: 

) Vere there other assistant treasurers, Hr. Lewdey? 
ree don't believe there were. 
Y But the hierarchy with-reyard to financial Mitters 
was tir. Bevan as chief financial officer? 
A That's right. 


i) ir. O'lterron as Financial vice-nFésident? 
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That's right. 
Mr. Loder as treasurer? 
Wo, lr. Shaffer as treasurer. 
tir. Shaffer as eraacurer . Mr. Loder was what? 
Assistant vice-president, corporate finance. 
Then you were given certain assignments as 
assistant treasurer? 


A That's right. 


0 That did not. include following the overall 


financial condition of the railroad or analyzing it? 
A That's true, 
Was your recollection two years ago when vour 
deposition was taken perhaps a little fresher than it is now? 
A I'd say it was two years fresher, yes. 
() are you asked this question and did you give 


° 


this answer on your deposition at Page 106: 

"Question: Was there any discussion" -- I wili 
have to find what meeting is being referred to here. 

’ 

The December 9, 1969 meeting is being referred to 
here. 

MR, SviTy: I believe that is the meeting in 
Philadelphia following the December 9th meeting. This would 


be a meeting in Philadelphia with Loder, Shaffer and O'ilerron. 


Q) Following the meeting with the Goldman, Sachs 
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peonle. 


"I believe yeu said there was some discussion at 


that meeting about bank lines, is that correct? 


"Answer: Yes. 

"Question: I belain you said that it would bea 
difficult to get Sdikieeona back-up lines" -- 

MR. STITT: Page, pleasc?' 

105, 

“difficult to get additional back-up lines ky 
your domestic banking connections? 

"By that were you referring to the banks from 
Vhom Penn Central already had line coverage? 

"Answer: Yes, that represented a substantial 
part of the banking “institutions in the United States. 

"Question: Was there any @iscussion at thea 
meeting about obtaining additioial line coverage: from other 
banks? 

"Answer: edeins banks, yes. 

"Question: Was there any discussion ahout 
Oucaininy additional line coverage from other aeeentic banks? 

“Answer: Wot that 1 can cuanier: 

"Question: When you used the words ‘loaned up,' 
are you ceferring to the legal lending limits of the banks 


Anvol ved? 
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involved? 

"Answer: ies. 

"Question: Was there any discussion at theo 
meeting with Loder, Shaffer and O'lierron about the Pennsvivani 
Company obtaining bank loans? 

"Answer; “I don't baedii any. There obviously 
must have been meetings, but I can't refer specifically to a 
meeting." 

Did you so testify? 

A Yes, I did. 
fe) With respect to Euro-dollar loans, you said that 


at one point thay were considering something that there was 


a prospect of arranging but then they died or the idea dicd. 


This is the Euro~dollar back-up lines, you are talking! about? 

Q The idea of going out for additional lines and 
of secking it in the Euro-dollar market. 

A Right. Your question is? 

Q I was first just directing your attention to YOUK 
previous testimony preparatory to a question. 

Did you assist one of the financial officers in 

a trip to New York to investiyate information about how to go 
about getting Euro-dollar lines? 

AY yas, I did, 


. Who was that? 
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John Shaffer. 

When did that occur? 

That was in the spring some time. 

Let me ask you to look at Ixhibit EB for identifi- 
cation, which was Exhibit 5 - your deposition, 


had 
Have you examined that? 


= 


(9) Was that written by you to Mr. O'Herron on 


April 2, 1970? 


LL LET EE OE EEE Ce eninen ater neneeeereeceeeeee eae 


A es, it was, 
Q At that time did yu reach a conclusion as to 


whether or not Penn Central would be able to ohtain ELuro- 


A I thoguht that it might be beasibie. to arranye 


Se OR EE Oe w= IER Ie 


2) Did vou reach a” conclusion that it could nroLahly 


be done? 


dollar hack-up lines? a . | 
| 


MR. STITT: Objection to the form of the question. 
suggestive, leading. 
THE COURT: Overruled. ‘ 
A { reached the conclusion that it might he seusiatn 
That's about the best I can say. 


iw Let we read you a question and answer by way of 


refreshing your recollection, Prye 36;-0f your ‘drpdsirr io. 


: SQUTHERN DISTRICT COURT REPORTERS, us’ CoURTROUSE”  o" | 


1030a 


LHd90 Lepiey-redirect 
"Question: In the course of your investigation 


of Euro-doliar back-up, Gid you ever reach a conclusion as to 


whether or not Peni Central would be able to obtain Eurc- 


dollar hack-up lines? 

“Answer: I reached a conclusion that it conta 
prohabhly he done." 

This ©: juet point out to you, Mr. Lepley, this 
was after showing you this same memorandum Of April 2nd to 
_ John O'herron. 

Does that refresh your recollection that that 
was your view of the matter at the time? 

A Yes, it does. 

It does? 

Yes. 

And to that effect? 

Yes. 

So when you said this cuenine that it died, 
Meant at some time subsequent: to this? 

A Yes. 

) Would that have been in May when the public 
financing was withdrawn? 

A It certainly would have been subsequent to 
ApPELL 2nd. I can't pin tt down. 


‘Q  °«° Did any ‘European bank or ‘European branch ot 
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American hank ever decline to. eldn ttoney to Penn Central? 


A NO. 
4 HR. STITV: I object to the form of the question. 
5 lig ought to establish whether any were asked -- 
6 0 That's going to be the next eee: 
7 Did ySu ever ask for any of them? 
8 A: We never asked for a Euro-dollarx back-up line, 
9 Q 


So when you said it died, what did you mean? 


xl from the testimony this morning was that it died 


10 ae The possibility of arranging one, it died. 

i eq. ‘How did you know it diea¥™~ '*” 

12 A I never got a response from O'Herron. 

13 Q You mean it died on his desk? | 
14 WR. STITT: I object to the form of that : 
15 question. : 22 l 
16 THE COURT: Wait, wait. The impression 1 

17 Fee Lve 


18 because nobody on the Outside wanted to do it, that vou 

19 wanted it done put somebody else didn't do it. Now you ac: | 

20 telling ine it died internally, it never got off the ground 

21 insicde:? ee 
2 THE WITNESS: If that's the impression you got, 

23 your ilonor, it was not one that 1 meant to convey. That's 

a4 not trun. , 
25 


(0) Tt did die inside? 


i SIL ey ESS 
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UR. STITT: Gjection to the form of the question. 


THE COURT: Overruled. 


“thy 


9 Did Mr. O'llerron ever -- \ou say he made no 


vesponse to you? 
A ha, Md told him in my April 2nd memorandun, 
"We owe Nellor an expression of our interest," and we never 
did, 
You never gave him -- 
We never gaye him an expression because I ecoulka 
never yet anvthing from O'Herron. 
Q ah whatever was in his mind or consullaciioin: 
With others relating to this, you can't tell? 
A That's ‘right. re 
Q On the subject of eetuesi ne from inventory to 
you by Goldman, Sachs that you have told us about and that 
have seen reference to in Exhibit LI, did anyone at eo Lilia, 
Sachs ever say anything to you that led you to believe that 
any of the returns from inventory were done for credit 
ceasons ? 
rs Done for credit reasons? — 
Q On the part of Goldman, Sachs for the credit- 
worthiness of Penn Central. 


Ho, no, 
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Q Did aiyheay at Goldman, Sachs ever express. to you 
the view that any of the returns of paper from Goldman, 
Sachs' inventory to you were done bacause of worry on the 
part of Goldman, Sachs about the creditworthiness of Penn 
Central? : 

A ilo. 

) Now, if I may, I would like to direct vour 
attention again to the meeting in New York with Goldman, 
Sachs' weople on Decemher 9, 1969, and for the purpose of 
this question, ask you please to look at Plaintiff's Hzhibit 
'-9, which is the blue sheet, Goldman, Sachs' blue sheet 
record of the meeting, part of the credit file, Exhibit -. 

you see the second sentence, "The purpose of 
his visit" 


A 


but I cuess it says that in the other one, too. 
In the third sentence, December 9, 1969 blue 


shect: "the purpose of the meeting," and read the rest ot 


t 
Q Wait a minute. I was reading from the wrony cue, | 


that sentonee. 

N tC have read it. 

Q I want to ask you whether that beteeetchnul 
recollection as to what the purpose of the neeting was? 


A -Yos, it does, as ee 
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What was the purpose of the meeting? 


To discuss the overall commercial eae relation- 
ship between us and Goldman, Sachs and bank bee tna. and 
I would take the bank borrowings to mean ths back-up lines. 

Q Mr. ott asked you a number of wen. about 
whether or not the Goldman, Sachs people had made inquiry of 
you at that meeting. 

A Yes. 

O About accounts receivable, encumbrances,. working 
capital, cash position, ratio of assets to liabilities, and 
the like, use of the proceeds, encunicancee 

Mr. Lepley, were you an pbmonemenen person to Le 
asked that kind of question if they wanted to get that kind 
of information? oe ae ne 

MR. STITT: I object to the form of that question. 
‘I also point out there were two other Penn ccoteet financial 
officers -- 

MR. PIEL: I am going to come to that, Mr. Stitt, 
right away. 

THE COURT: Objection overruled. 

Sse : 

Q Was Mr. Ted Verlander an appropriate person to be 
the source of that information? 


AH oe es es 


21 


22 
23 
24 


25 
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two s-ee G+. How about Hr. Bob-Lodes,: assistant vice-president, J.. 


investinents, he is called here. 

A Possibly, but in my opinion he wouldn't be the 
right person to ask, 

( Who would be the right person to ae person or 


ght 
persons? 


tir. Bevan or Jonathan O'Herron. I think..those 


Q You don't know how often Goldman, Sachs' ; vople’ 
were in touch with them, do you? 

A No, I don't. 

Q Let me ask you r-., you are familiar with the 
Noody Transportation Manual? 

A Yes ° Vane 

Q You know in general the kind of information thit . 
appears in it? ; 

In general. 

() And the kind of information that appears specifi- 
cally ahout Penn Central? 

A Yes. 

Q And appeared back in those days, 1969 and '70? 

A Yes. 

Q If one wanted to examine the figures on accounts 


receivable in the system, could you find it there in the 


t 
iu 


4 ‘ . 
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current edition of Moody's? 
A Yes, you could. 
Q And working capital? 
A Yes, you could find that. 
Cash position? 
Yes. 
‘The ratio of assets to liabilities? 
Yes. 
6 Encumbrances on prcheltiaes 
A 1 think that each mortgage has a description of 
the underlying collateral. 
0 In Moody's? 
A In Moody's, yes. 
Q I show oe Plaintiff's Exhibits 76, 77y-and 78 
in evidence. These are three communications from 
tir. Underhill -- whe is he? : 
A I believe Underhill at thattime was in charge of 
the budqeting operation. 
Q Did he have a title of director, budgetary 
adninistration? ) 
A He could have. He was in charge ee ths budgets. 
Q Have you ever seen these doeunebs before I showed 


them to you a few minutes ago? 


AN. No, [ never'saw F-76. L never saw P+77. 2 don't 
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helieve I saw F-78.’ I don"t believe that’ 1 fad’ evor sean 


any of these. 

Q | This is putting your niind back to the early part 
ot 1970. Did you see any studies or reports or whatever you 
want to call this thing hat, ae is in this form? 

sh 

You notice all three are in the same form? 

fes, IT noticed that. 

Did you see any information in that form? 

I don't remember seeing information in thi: 

Liven though you were the assistant treasurer? 

That's true. 

Will -you-tell us who the gentlemen are to whe... 
this was addressed? We know some of them already. Gorian, 
the president. 

A Gorman was, president. lr. Bevan was the chiet 
financial officer. [ helieve Plannery and Large wer.: 
Operating Ser Ome O'Herron, of course, was the 
vice-president in charge of finance. Basil Cole was tise 
chiet legal officer and Charlie Hill was the comptroller. 

re) Bo you know whether or nat that yroup constitutaci 
some kind of a standing committee for some purpose? 

A I really don't know. 


Based .on your, experience ith ‘the ‘amapany ‘from tire’ 4: 
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: se you joined it’ up until the time of the reorganization 
petition -- I withdraw that for bie moment and ask you first 
to notice the ieee of this document, pick any one of 
them because I an not talking ahout specific figures In it; 
but the kind of a document that it is, what does it appear 
to you that this document does in terms of conveying 
information to that small group of top men? 

A Well, it gives the very latest forecast of 
financial results and also lays it out against the financial 
plan for the same period of time and also against the primary 
same period and shows the variance of the current forecast 
from either the financial plan or the prior year. 

=U) Are you looking at F-76 when. you say that? 


A Yes, I am. 


F-76 is dated February 6, 1970, is that right? 


Yes, it is. 

So that the quarter that they are talking abour is 
about one-third done at that point? 

A ?hat's approximately riqht, yes. 

Wow that you are treasurer of this company today 
in its present operations, do you Hans with this kind of 
information? 

A I look at it, but T don't realiy deal with it. 


{ at wore interested in, cash. 
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a ee As treasurer, you manage the funds ‘and let other - 
people worry about the financial planning, is that it? 

A I wouldn't say I let other people manage the fuimis. 
J am managing the funds. ‘ ! 

0) that's what I mean. i 

A But as far as the profit and loss statements go, 
it is not of too much help és tc f am more interested in 
Source and application and receipts and disbursements. 

QO. Based on vour exper ioncn with this company, is 
this document a kind of information which the management 
would give to outsiders when they are discussing witi OuL- 
Siders Lhe financial eands tien ancl prospeet of the compan: 

HR. S@LerT: If your lionor please, I must object 
to this question. This witness was nota distributee of 
this document. I don't believe that ony prorer foundation 
has been laid for him to give an opinion, particularly Five. 
Years after the event. 

THE COURT: Overruled. 

‘\ It would be difficult Lor me to really answer 
(hat guescion. I think the information that is shown her> 
is probably confidential and also based on a lot of suppo- 
sitions, and I don't know whether we would want to “— 


Just don't now whether we would want to release that kind 


Of inloxuation or not. 
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Q Ar. Lepley, if you are wis weuen through a 
quarter of a vear, the railroad did cast up.its accounts 
quarterly, did it not? 
Yes, ik did, 
And publish the results quarterly? 
Yes, it did. 


ifov long after the end of a quarter does it take 


before you are really in a position to announce what you .liid? 


A £ guess hack in those days, probably about a month. 
Q In the meantime are you depending on incomplete 
jiaformation from different parts of the systen? 
k. SITET: Ll object to the form of that udcstian. 


ia 


? What do the financial officers.depend on to sake 


i 


estimates? a oe oe 

A they would depend on information coming from 
various parts of the system in order to get all of the iten:: 
or expense and revenues. 

9) Do you really know what it is until after you 
close the books for the quarter? 

A The actual results? ilo, no, you don't. 

9 Tt is a planning guide and aid on an estimated 
and guesstimate basis, isn't it, Mr. Lepley? 

MR. STITT: Objection to the form of that question. 


“Whe COURF? ‘Overruled. 
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ad I would say it-would be mainiy: for: we in planning, |’ 


Q) { show you Exhibit Ag in evidence. liave you ever 
seen that document before today? 

A I don't remember having seen this kind of a 
, id 
“aocument, no. 

Q You don't -- 

A Or this document. I don't remember. 

Q You have answered my next question, which is 
whether in a early -- in late '69 or early ‘70 you saw any 
reports in this form containing this kind of forward 


financial planning information? 


A I don't remember ever having seen anythiny 4] i}. 


Even thouyh you were assistant treasurer? 
That's right. : 

Again, based on your experience with this Crip rndcd 
and its management and tee practices and bos procedures, is 
this the kind of information which in this foes or in thi 
detail would be given out by the financial officers of the 
Penn Central to persons on the Outside with whom they are 
having discussions? 


NR. STIT?@: I object to the form of the question, 


your ifionor, It is beyond the province of this,.witness. I. 
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‘doA*t believe a proper foundation has beer kaid:: Ee-is five 
years after the event. | 
THE COURT: Overruled. 

A I would answer it the same way I answered the 
other one. I don't believe that this information would be 
divulged outside the company. 

i) F-70 was* received in evidence this morning, I 
believe. It iS dated February 9, 1970, a memorandum by 
Mr. Loder. In the fourth paragraph it says that 
Mr. Pat Bowditch of tiie First National City Bank requested 
in connection with discussing extension of more credit to. 
Penn Central a number of changes in the proviions oe hae 
revolving credit agreement. 

Do you gee that? 

A Yes. 


9) Were such changes ever made? Was it the last 


amendment of the revolving credit aqreement in September, 7 


HR. STITT: 2 chdeck to the latter part of the 
auestion as leading, your Ionor. I thought a question wus 
already Lefore the witness. 

THE COURT: That's true. 

A I don't remember those modifications saving been 
made, but that's about the best I could teli you. 


0) Isn't it a, fact that instead af pursuing thet . 
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LHd104 : Lepley-redirect 
discussion with ge Bowditch, the Biticors arranged the loan 
that they wanted with the Chemical Bank and other bani:s? 
MR. STITT: I object to the form of this 
question as leading. 
THE COURT: Overruled. 
I am referring to the bridae loan. 

A I know that the bridge loan was consummated. 
Since I haven't read this whole memorandum hare, T Can't get 
the bridge loan in context with this.., 

Q i don't think you need to, Hr. Lepley. I just 
want to know whether in fact after February 9th, instead oF 
procceding to arrange a $50,000,000 borrowing as it says ins 
the first sentence with Mr. Bowditch, they aieanced Zt will. 
the Chemical Bank? fh GS Oe oe 

A I know that they arranged it with the Chanmicai 

9) Wid you know or do you know whether or not aienr 
they arranged it with the Chemical Bank, Mr. Bowditch con-: 
Grataulated itr. imvan and said he would he happy to join inz 


{ have no knowledge of that. 


(9) Nov, I'd like to show you Exhibit P-79 reccived 


this morning as Plaintiff's Exhibit F-79, your letter to’ 
‘dr. Loder of December l, 1969. 


Just tor Clarity, will you tell us what was Noaiut 
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a 


in the first ‘sentence bv, "The last piece of the final 


A Yes. ‘The commercial paper that we wera authori2.d 
to issue hy the ICC was authorized in, I believe, three 
pieces. The first piece was 100,009,090, which Ve ae 
back in '68, and then we were aliowaa to -- then we were 
authorized to issue another 50, which brought it up to 150), 
and then we were finally authorized for another 50, tO bri, 
it up to a total of 200,000,000. 


wah 


0 It is that final one that you are referring to 


50,000,00 was sold on ilovember 28, 1969"7 | : 
A This refers to the final 50, bringing us Lie | 
200,000,000. ; : * 

Q 28) it) 4 fact that according to your ret6tleetioh, 
and I may say, Mr. Iepley, this is preliminary, because we 
have got the data in the record here for the Court's 
purposes, e it your recollection that Goldman, Sachs toci: 
that whole extra 50,000,000 into inventory position and 
iwaconded to rush it out in the market in the sense or 
SGlling it off? 


A That's not my recollection. 


Q) How fast did it go out? low fast did the 


invastors in the short-term money Market accept this 


bated 29 


additional 50,000,0002 ee 


fo mF POAT EMG 
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“ts. Ny recollection is that it: was:dona: ower a,pemriod..|.. 

of a few weeks. | 

Q Did you think that was. a pretty good marketing job? 

A Yes. 

9) Is that the significance of your reference to 
your paying a little higher discounts during that wedeirae 

A Where is that? a eG ee 

() At the bottom of the page and going over to the 
second pajye. You see where it says "rate" at the bottom? 

A Yes, and I notice that I did say at that time, 


"Some of this could be due to the need to dispose of the 


new $59,060,000 amount superimposed on roll-over peuaieol cine 


| 
2) Isn't it a fact, Mr. Lepley., that dealer, paper... . 


usually does run about ‘or in those days was xtinning about-one - 
: i i 

peceant higher than direct issue paper, like you say,.... 
"Example, Ford Motor Credit Cornoration, General Motors | 
Acceptance Corporation"? 

A I don't remember whether that was typical or not 
at that time. 

) You weren't that ciose to the rates? 

ns Wo. Wot competitive rates. 

MR. PIEL: That's it, Mr. Lepley. Thank you. 


HR, STITT: Just a couple of questions, 


itr. lapley. 


f . COURTH UGE 


Cpa hea te ee SR eT Te ee Pat, a ee ene 
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“RECROSS-RXANINATION  ~* UPTO RS ALOE RINE aR oe 
BY MR. STITT: | | , 

9) I am going to ask you, haulnning at Page 5) of 
your examination before trial, if you were asked these 
questions and gave these answers, particularly with reference 
to the meeting that you had at Philadelphia following your 
meeting at Goldman, Sachs on December 9th” 

"Question: Can you state when it was that you 
had your neeting with lir. Loder, Hr. OMierron.andsHr. Shaftar 
in viow of the meeting ae December 9th? 
: “Answer: Shortly after the meeting, it would 


provabls nave iaen the latter half of December. 


‘ Non 
"Questiont Gan you state where that meeting 


Gee He 


occurred? 


a 


"Answer: As I remember, it was in ilr. -- it was 
in Jonathan O'iferron's ottice.” i 

Yes, your Ilonor, f an skinping three syuestions 
and answers. 

"Question: Do you recall to the best of your 
recollection, again I am not holding you to specific words, 
but tue suLjcct matter that was Atainetald by each person and 
the position taken by each person, can you give us that, 
plaase? 


° 


"Raver: E pan't give it to you by porsen. the 
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yeneral fooling was that it would be rather difficult Bor wus 


cat | 


3 di’ficubl: and expensive, For us to adkbanyge 100 percent Lack- 
4 up 1s for our commercial paper. | 
5 "Question: Can you stato why it was the general 
6 reeling that it would he difficult for you to arrange 100 
7 percent back-up lines for your commercial panar? 
8 "Mr. Graham: I object to the form of the ‘Moesticn. 
9 "Answer: .I said it would le difficult and 
10 cxpensive, Tt would have been difficult for us to aciany, 
ll L109 percent back-up because of the bad credit market aC the 
12 time. This was coming into a pretty bad credit period, «an: 
13 fhe fact that fue company was very heavily horenycd ftod ila: 
- 14 domestic Lanking connections." | 
15 Did you ytve: those answers to those quéstions? oF 
16 A That sounds like My answers, yes. : 
17 CG With regard to -- . 
18 Tilt; COURT: Will you tell ne the point oF rec, 
| 19 that, since you brought it out on cross this morning? | 
20 MR. STIT?: I just wanted to bring out that this | 
21 VAS aA gronn neating <- 
22 THE COURT: Me admitted it from the stand on cross- 
23 || examination this morning. What do you add hy reading it into 
} 
2 the record this afternoon? 


sary 


aR. Sv: -Simply to put the redirect examination 


&R 
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examination in proper perspective. 

TUL COURT: That's a question of argument. 

() With regard to the Duropean dollar loans, just two 

questions: one; you never got them? 

THE COURT: He never asked for them, is what he 
testified to. 


9 And vou don't know why the Curope dollar lines 


were not obtained, do you? 


A I never got a response from our financial vice- 


‘president. 
HR. STITT: Thank you, Nr. Lepley. | 
Tif COURT: © You may step down. 
ibn toa excused.) 
THE court: Next witness. 


MR. PIEL: Mr. Wilson. 
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GORRHBON 


WILSON, calted as a 


witness on behalf of the defendants, having first been 


@ualy 


svorn, testified as follows: 


PIRECT EXAM IVGATION 


BY 


9 


a 


Q 


A 


2) 

A 
department. 

Q) 
regard? 

A 
ana rasold 

Q 

A 

0) 

A 


issuer and 


which reviewed the credit, and I was 


decisions relating to credit, would we continue to handle it, 


would we ta 


MR. PIL: 


Are you a general partner of Goldman, Sachs? 
For how long? 

Since January 1, 1967. 

What were your duties in 1969 and 1970? 


I was partner in charge of the commercial ,.4;)>. 
Briefly, what were your responsibilities in that 


All aspects of running the personnel that bought 
the commercial paper at Goldman, Sachs* 

Were you responsible for credit decisions? 

Yes. 

What do we mean by credit decisions? 

Vien we agreed to take on a commércial paper 


‘ 


continue to handle it, we had a credit department 


responsible for such 


ke it on, at what level c£ outstandings, ctcetera. 
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7; And the oredit department was, although they are 
both calied department, the credit department was actually 
a unit of the commercial credit department? 
A Correct. 
9) And reported to you? 
Correct. 
That was Mr. Vogel whe hrs the head of that? 
That is ree ee , 


Q Tell us what your formal education was? 


A I went to Haverford Colleqe, graduated in 1955 


with my Bachelor of Arts degree, graduated from Columbia 
in 1957 with my MBA. : 

Q Master of Business Administration? 

A Correct. — eS 

Q Did your studies at Columbia include business 
accounting? : f 

A Yes, it did, 

r@) Did you have one of your courses for your 
master's degree in advanced hesewei tae 

A Yes. | 

Q After you graduated frrm the Columbia Business 
School, what did you do next? 3 : 


A I came to work at Goldman, Sachs. 


a You have been thera ever since? 
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That is correct. 

So that was then since 1957? 

Correct. 

Some 18 years, if my arithmetic is right? 

I believe that's correct. 

Would you tell us very briefly what your successive 
jobs or appointments and duties nave been at Goldman, :Sachs - 
over these 18 ycars? 


i Proou the time that I started in 1957 until 


January 1, 1907 when I became a partner, my assigniaents witnin 


the conuercial paper department were as a salesman, I wis 

head of tlew York sales, national sales manager, then I went 

ever on the purchasing side of commercial .paper, that's 

working with the issuers, and then I become a nartner in i u7. 
a) Rid you become head of the commercial paper 


department when they made you a partner? 


Who was your predecessor? 
John Rhoades. 
What kind of training did you receive in the 
commercial credit department Work? 
A I was traine. by partners within the firm, »arti- 
enlarly within commercial paper, Mr. Howard Sachs, 
‘ic. Bob Anderson, Mr. ikrold Wass, Mc. Jim Hemphill, 


. 
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‘ir. Jonn Rhoades, all partners at various times that had. 


Spent their full°time within the comnercial paper department. 


4 9) This was on-the-job training? 
5 A Yes, Sir. 
6 Gy Are you married? 
7 A Yes. 
! a Q Do you hae a family? 
9 A Vee, ’ 
10 9 Tn 1969 and 1970 were you a member of any 
11 professional or other associations connected with your work? 
12 8 Yes. 
13 O wat was the association? 
14 A The Investment Association of ew York. 


1b i}, = 0 Did you have any position of responsibility: 
16 within that association? 

7 A Yes. ‘here was a capital committee that I was 
18 Chairinan of. 

19 Q Do I have the right name of this, and correct im: 
20 if this isn't right, was it called the Capital Money Narket 
rs | 


Committes or was it just called the Capital Committec? 


_2 A iio, you are correct. Capital and Money Market 
a Committec. 

aA 9 Capital and Noney Market Committee? 

a 


Correct. 
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0) Will you explain the function of that committec? 
Q Our committee met once a month and wrote market 
letters for both the treasury, the U0. &,. Treasury Departmence, 
and for the Federal Reserve. 
Q That is wine respect to current developments in 
interest rates in’ the money market? 
A Yes, a current feel in the short and long-term 


capital markets. 


(a) The principal function of the committe was to 


keep the United States Treasury Department and the wew Yer): 


Federal Reserve System aware of and in touch with these 
eoidibicnas 
Prom our point of view, correct. 

Q We will come with particularity to Penn Caneral, 
but I want to sketch, if you will, not in great detail, ur 
So that we get a pieture of it, of what the process WAS 
that you went rhough from the time YOu were head of this 
department up through the early part of 1970 for arriving at 
4a decision that Goldman, Sachs would handle the commercial 
paper of a particular corporation? 

A Of any issuer? 

10) Yes, in general and briefly. 


A “ormally, one of Goldman, Sachs! ccrporate finance 


Min OF A partner would initiate discussions with a corporition| «| 
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about issuing commercial paper. When the corporation becanm: 


A goot prospect, usually someone from within the eammercial 


Paper department, prubably at my level, or within the creat 


denartineant, was asked to get involvad, 

We would -- “we" being either the eredit 
departient or myself -- would make a preliminary judgacnt, 
bach ine at whatever was in our files such as annual reports 
OF prospectuses or Hoody's manuals, etcetera, a judyaent 
whether wa thought it was something that the cornorat © 
finance man or a partner should Pursue in soliciting that 
account. 

If the initial screening was positive, there 
Would prolably he one or more meetings with the potential 
issucr, 

.@) Let me interrupt you and aie you if the initial 
scroening was negative, what would b2 the procedure? 

A a? would so inform the corporate finance iuan or 
the partner and say that we just don't think it is the tyjr: 
name that Goldman, Sachs wants to handle, and give the reisin. 

a You give him the reason? 

A Yes. 

Q And then let him find a diplomatic way to how out? 

Correct, 


When it is positive, will you proceed with what 
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vou then do? 

n* All issuers aren't the same, so this is a yencral 
sutiary of how we would take on a new account. There woulu 
be a meeting with the company, there would be a -- we would 
ask questions, what the use of the proceeds of borrowing in 
the commercial paper market would be used for, we would asi: 
Tor certain documentation, including hboerrowing resolutions, 
signature cards, if there were revolving credit agreements oc 
other long-tern aurecheits we would ask for conies or thos. 

We would ask questions if we had them as to 


their -- regarding their most recent financial statements, 


including footnotes. We would inquire as to what theit 


as they looked ahead into the coming year, what thetic plan. 
were, needs for funds, any financings in the offing, anv 
acquisitions, this type of getting a feat for where the 
cempany was. 

If we were satisfied with the information ticat 
learned, we would then make checkings at their commercial 
banks, if thev had lines of credit we would check those Lan: .. 
We would veview all the documents, that had come in, and 
usually at this point in tine, depending on how involved | was 
With the particular issuer, I would ask cack Vogel, "Is 
everything complete, have you done your analysis or investi- 
gation, are you satisfied that this is an issuer that i: 
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credit-worthy and a name that Goldman, Sachs wants to handle 
and you are satisfied with everything you heard?” 

At that point if the answer was yes and it was a 
positive report, and depending on whatever Other questions 
T had at that juncture, we would procecd ee ahead and 
Start to buy the paper. 

Q You used the word “credit-worthiness." It has 
been used a lot here. I want your understanding of it as ot 
1969 and 1970. What is that concept? 

aA Credit-worthiness as used in the commercial paper 
market relates to the credit department and my analysis of 
an issuer being able to meet its commercial paper maturities 
and other short-term obligations as they come due. 

Q Does your consideration of taking on the issuer 


” 


involve any assessment of the capabilities of management as 


Management? 


A Yes. 


Q What is the normal course with regard to any on- 


going credit, what shall I say, moni toring or ongoing revic::- 
A Excuse me. Are you asking me what I do? 
Q No. Mr. Wilson, let's take the Secied 1963 when 
you took on this issuer through the early part of 1979. that 
was the aneual course in the comercial paper department and/od 


Credit department with regards to un overview of the ongoing 
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Situation of the issuer? It is a badly phrased question, but 


Lo think you know what 1 moan. 


| 
| 
4 A There were a variety of things Leing done within 
the credit department and by me to instiqate and to follow 
through on an onyoing review. These things included 
articles that appeared in the press, which might be quarterly 
ganeeks ar annual Cigures that came out or annual meeting 


9 || statements by chairmen at annual meetings, and other matters 


that were reported in the press. They would include moetings 


that either I, someone in our credit department or someone 
else at Goldman, Sachs had with the management of the 
railioad whea it pertained to commercial paper, IT would get 
copies of those reperts and obviously if I was there f£ wout! 


15 be asking the questions and Satisfying myself on whatever the | 


16 topic was. 

17 If there was a financing of some kind during th. 

18 year, \€ would be requesting and receiving and reviewiz. 

19 those documents pertaining to those financings. In the case 

20 of the Pennsylvania -=- Penn Central Transportation Comnany , : 
21 there were several ICC‘applications which the Commission 
_2 granted. Cop*es of that were sent to Goldinan, Sachs. It 

23 || would be things like this that would ieep us informed of the 

24 arfairs of the railroad. 


& 


‘) ‘ir. Wilson, do you have a So.eech impediment? 
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Yes. 
Is it chronic? 
T doen't think it is ehronic. 
How long have you had it? 
Ever since I can remember. 


) As far as you know, was there ever a time up to 


March 16, 1970 -- excuse ime. 1 have got tn ask another 


question first. 

As a matter of general practice, wnen a decision 
was made to take on a new issuer, and I am referring now to 
the period prior to March 16, 1970, was a written report 
Made to record the decision and to set forth the basis for it? 

A le. 

9 iiow long has Goldman, Sachs been in the comacreial 
paper husiness? 

A 106 or 7 years. 

As far as you know, was there ever a timo prior 
to Narch, 1970, when written reports were made and filed to 
record 3 conclusion that an issuer was credit-worthy? 

A ‘lo, ~ am not aware of any such reports or practice. 
ma) Did you have in mind at those times or did you 
* ow in those times of any reason why a report would be 
desirable, a formal recording of the conclusion? 


A ilo, Sir, I know of no such reason. 
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9) Will you please explain why? 


A To me it would be just several of us -- in tiis 


particular time frame I was the Final decision-maker, and 


talked with Jack Vogel, I might have touched bases with a 
George Van Cleave or a John. Rhoades or somehody else. We 
imadc a decision. To me there was no need to fill our fiies 
up with the reasons for that. We had qone through thein anced 
made the decision. 
(, Does that mean that there wasn't any documentary 

support in your records for the credit evaluation? 

MR. STITT: I object to the form of that question. 
We are nov going from whether or not there was a formal report 
of the conclusion whether ta take on the issuer and now my 
adversary is switching into a formal credit analysis. 

THE COURT: Do you have anv objection to his 
doing it? r 
MR. STITT: Wo, sir, just as Lond ag it is olow 
in the witness' mind. 

THE COURT: We know of the existence of 

BAALDLE 4. 

MR. PIEL: I will withdraw the question. 

‘@) Did you regard Exhibit A as containing a sufficient 

‘indication -- 


TUS COURY: Does he Inow what Exhibit A is? 
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bo you know? 

I think I do, but I am not sura. 

Show it to him. 

With specific reference to Venn Central, ddd vou 
regard Exhibit A as having adequate basis of information so 
that you could, if called upon, demonstrate what your 
decision was based on? 

i. STITT: I object to the form of the question. 

THL COURT: Overruled. 

A good portion of it was in here. 

Was there more? 


¢ 


I don't think appears in this, no. 


Q Was there also in the files of the credit 


iy own evaluation of the innnuagement of tha rriis: | 


department usual standard financial manuals, the Hood's s 
and the like? Is that information part of the Lasis? 

A In some ee files there are wverox copies of 
certain pages that come from the manuals. In the case of 
NCO, their reports would be in here. A further example of 
items not in this Exhibit A would he the files within the 
credit departmant that contain the documents, such as 
revolviny credit agreements and copies of long-term loan 
‘agreanents, and so on, and the documents pertaining to tha 


Authoristation by the board of directors to issue, 
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But from a -~- hasically from a credit point of 
view, the working things we needed and to keep current with 
were in this file, with those exceptions that I have just 
Mentioned. 

(a) Who made the decision on behalf of Goldman, Sachs 
that Goldman, Sachs would act as the dealer for offering 
Senn Central's commercial paper? 

A i aid. 

) Can vou fix a time? 

A Just prior to when we beyan offering, which 1 
believe was August 1, 19638. It would have been a fo days 
just hefore that. 

That's when you arrived at a ecqnclusion? 
That's correct. 


How long had you had it under consideration? 


Had I had it under consideration? 


xyes. 
a I believe we were first asked -- I would like to 
Start over. I believe we got the first indication that the 
merged railroad would want to issue in late 1967. Peter 
Fisher learned that information. 
qQ From someone in Pennsylvania Railroad? 
A Yes, when he was down sceing one of the officers 


of tie cailroad. Then there was a luncheon -- 


SOUTHEAN DISTAICY COURT REPORTERS. U.S. COURTHOUSE 


map 2 SEPT 


1062a : ‘G60 


ue 
Lild124 Wilson-direct 

Q T am not asking you ahout that. You fixed the 
time of the beqinning of your consideration. Did the 
information considered by you in reaching your conclusion 
include information previously obtained with regard to the 
two predecessor railroads? 

A Yes. 

Q In the days when you were selling commercial 
paner, did you personally call on officers of the New York 
Central in that connection? 

A Yes, I did. 

2] Did you become acquainted with the New York 
Central's Cinancial officers personally? 


‘MR. STITT: May we fix a time, please? 


Did you become acquainted with the financial 


Yes. 


I believe that was in the late 1950's or early 


Did there come a time ‘shen you also discussed with 
the Uew York Central's officers the matter of that company 
issuing its own commercial paper? 

A tes. 
When was that? 


I Lelieve in the fall] of 1967. 


anima 
va 
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Y) Did Goldman, Sachs thereafter act as a dealer for 
Marhetiny comercial paper of Naw Yorl. Central? 

A Yes, sie did. 

@) Did you in that connection yot to know financial 
officers of the New York Central? 

A XYes, 2 did. 

(a) Who were the New York Central financial provle you 
came to know? 

llr. Walter Grant and Hr. Ray MNcCrone. 

Did Ilr. McCrone afterwards to to the merged roa? 

For a brief period of time, yes. 

Did you handle commercial paper for any othe: 
railroad enterprise as an issuer? 

A Could I have a time frame? 

0 Prior to taking on the Pean Central. 

A Yes. 

Q What was that? 

A The Chessie Corporation, wholly-owned by the 
Chesapeake & Ohio Railway. Also hack in the mid 56's T 
believe wo handled the paper for the Santa Fe. 

MR. PIELs © am going to, if your Honor Please, 
question llr. Wilson about matters reflected in the bluc 


Sheats in the credit file. Some of those blue shets have 


heen ,laced ain evidence by plaintifi and all ef them have bern] : 
Y I 
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placed in evidence by us through the LUxhibit A. But I am 
going to confine my questioning to a time span from September, 
1969 up to the last blue sheet prior to March 16th which was 
dated Warch Sth, and IT thought it might he a senenngunen Lor 
the Court just to have a set of the blue sheets which we have 
reproduced from the credit file so they are in chronological 
order. 

THE COURT: That's marked as Defendants’ Exhibit 
Aml for identification, 

MR. SFITT: I helieve, your Honor, we already Lae 
a document which was designated A-l as a defendants' exhibit 
in the pratrial order. 

THE COURT: tT don't care what it was callesi in 
the pretrial order, it is what is offcred here. Has it boen 
offered here? 

wR, PIEL: As such, I dont think so, your ilonuc:. 
We offered Exhibit A entirely. 

THI COURT: Sorry. There is a Defendants’* 
Exhibit A-l, Trend Analysis of Comparative Annual Report::. 

i. PICL: That means it is the first numbcred 
ite: in Lxhibit A. May I suggest, your Honor, we just mark: 
this Exhibit AAA for identification and get out of the system? 

THE COURT: All right. 

(Defendants' Exhibit A\AAN was nachos for identifri- 


¢ 


cution.) 
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Q) After the merger, did you meet with the financial 


Officers of the Merged road to discuss the issuance of 


commorcial paper? 


With whom did you mect? 

Mr. Dave Bevan and I believe I had phone calls, 
glowed seus clane ~~ that’s not -- I can not remember whether 
I met with or phoned several of the other officers. 

9) At that time was iir. Bevan'ts reputation in ike 
financial and business community known to you? 

A Yes. 

() What was it? 

A It was an outstanding one. 

a) There is a term that appears in some of the blue 
shects that's called the “we-needs." In order to explain 
that reference where it occurs, will you explain What it 
ieans? 

A Yes, the phrase "we needs" is Goldman, Sachs' 
terminoloyy within our credit department for the list of 
antormation the credit department has not already receive: 
but needs to bring our credit file up to date and to complete 


whatever studies or analysis they are doing, prior to taking 


On the issuer. 


@ i am yoiny to refer to two blue sheets that precedd | 


— 


AAA HE AER mR RI 
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what your Honor has here, or two reports, blue sheet report: 
that are in the credit file but they precede tha date that 1 
have given your Honor in Exhibit AAA for identification. 
Will you find in the credit file’ before you, sir, 

blue sheets by William J. Kealy under date of May <3, 3568, 
Pxhibit A-11, and June 11, 1968, A-109. 

A Yes. I have found that. 

ia) They precede the date when you finally made the 
decision to take on Penn Central as an issuer? 

A Correct. 

Q Who is William Kealy? 

hr. Kealy was the anlyst, the security analyst, 

at Goldman, Sachs. We was in our research department at 
Goldman, Sachs and his assignments were the railroad -- one 
of his assignments was the railroads, and that's who he was. 

Q Was it thepurpose of the research department to 
develop information in appraisal of corporations and tii-:2i: 
outstanding securities other than commercial paper? 

A Prinarily stocks and bonis, correct. 

‘) Did you see and consider those memoranda at about 
the time they were written or thereafter? 

A Yes. 


9 bid they enter into your consideration of tie 


Credit-worthiness of the railroa i? 


j 
4 
‘ 


ne: Se lases 5 WGas 
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A Yes. 

Cr in what wa? 

A These two reports by Mr. Kealy, particulariy tie 
second one where he had a chanee to talk with Dave Bevan 
apout the acquisition program of the railroad and where 
Dave Levan felt he was going to obtain the money to continu 
it, and particularly the comments that vave Bevan wade as te 
the earning power of this merged railroad down the bas, 
down three, five, eight years from now, after certain 
economics were accomplished, this was, I would say it £ had 
to pick the important things out of that blue sheet and ti.at 
report by Mr. Kealy, these were the key things it meant te 
me. 


If I may summarize it ayain, it was the two 


railroads being put together, certain economies had to ic 


achicved, the chief financial officer was discussing thow at 


Sout dongth with our security analyst as to what this cota: 


mean in terms of earnings per share in the next few yoars. 

a) To go aside from that for a moment, during luc, 
ant 1979, what were your practices vit: regard to readiny the 
financial oress? 

A I read then and read now the Wall Street Journal 
and the low York Times every day. ‘hase days when I an 


travycting oF can’t get them, wo have + clipping servic: 
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cortain aurticl::, anes that relate to Goldman, Sachs' clients. 


If you cone back from a business trip, you cate. 


That is correct. 
In your daily reading -- do you read during you: 
vacations? 
A I try not to, if you are talking aout the Wall 
Street Journal. 
Q Yes. 
A I try not to. 
oO That's a catch-un reading when you aet bac)? 
A Yes. 
Q Do you look for items concerning companies whose 
commercial paper you are handling? 
A Yes. 


Q They are in evidence now through Ixhibit A an. 
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within Goldnan, Sachs which T am on, aul 1 yet copies of 


also some other exhibit numbers. I am not going to ask you 
to look at some particular ones in an attemnt to move alony 
here, but did you read tie press reports in the period 1968 
to early 1975, some of which are in evidence, about operating 
losses of Penn Central Transportation Corporation? 

‘ 


A T can't tell you that I read every quarterly 


release that came out, but I certainly remember readiny 
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quite ua few of them. 

4) Were you aware in ona Way Or another through the 
Clipping File or your own reading of at least quarterly 
financial resuits, financial operating results? 

A Yes. 

Q Do you recall reading in the press during that 
period articles that indicated a trend of declining earnings 
of the Penn Genteal system on a consolidated basis? 

A Yas, 

Q fin the face of reading both ahout OPerating 
losses in the so-called parent Penn Central Transnortatica 
Company and a declining trend of earnings of the canscolidatecd 
System, did’ you consider it prudent to be.offering the 
commercial paper notes of Penn Central to short-term moncy 
Warket investors? 

A Yes. 

9) Will you explain to the Court, please, why that 
was your view in the face of that kind of ongoing public 
news about the onterprise? 

A And the time span is -- 

0) With particular reference to -- cover what span 
you need to explain your views about it, but we have parti- 


cular retorence here to the end of '69 and the beginniny of 


‘70 up to March 16th, 
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A My expectation had been from the time that the 
two railroads were merged together that there would be a 
period of several years ‘here the two railroads Meryed would 
Still be operating in the red. The only reason the ICC in 
ny Opinion allowed these two railroads to merge was because 
they were -- separately their railroads operations were 
, each in the red and by putting them together after yoacs of 
Study they felt there were certain wconomics to be achieves, 
that this could be a turn-around and the Inerged railroad 
would be in the black. 

The Kealy memorandums which we have just 
referred to reinforce these expectations from the senicr 
management of the Penn Central, and T was aware of these. 

So my expectation Guring ‘68, "69, inte £70, was 


to see losses in the railroad operations. I was well aware 


that the railroad operations, though operating in*the red, 


had bean offset Ly income coming fron the non-railroad 
subsidiaries, and this in fact was true Tight through the 
end of 1967 where they reported a $4,000,000 consolidatad 
profit. the decline was down, but the expectations were 
there that the operations of the railroad vould be in the 
red, the consolidated profits would he in the black. 

This was a period in iy mind where we were going 


to water and sea the progress that was made in putting these 
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* two railroads toyether. In my own mind, from an overall] 

3 view as head of the commercial Paper department at Goldman, 

4 each, & telt that there was ample leeway in terms of earnings 

5. and assets in tiie damday Of companies to give this custion, 

6 if you will, to the decline. in consolidated carnings that 

7 Was going on. Tt had not rer.ched the point where I Sail, 

8 "Wait a winute, let's get the railroai people in kere,. 1 

at Want to sea axactiy where this thing is going to be in tin. 

- 10 ACKC SIX Montiis to a year, things have g°tten so had that 

11 We are going to stop selling paper." 

12 Tt never occurred to ma that there was anywhiarc 

13 hear this lavel oc near this cucshion of assets and carings 

14 available. 

15 Q Tt is in the documentary evidence that there was 

Wi this reorganization as ot pevenes 1, 1969 of the railroad 

M7 Waen the railroad so-called parent company which had hacca 

18 called the Penn Central Company changed its name to Pony 

| 

19 Central Transportation Company and they created a new 

20 holding company which was given the old name and which heid 

21 as its only asset all of the stock of Penn Central 
2 Transportation, which continued, the same corporation, to 

23 issue notes through Goldinan, Sachs, is that right? 
2 A Right. 
25 MR. SYITT: LI object to tia form of that ‘acstion Iti 
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as leading. 

THE COURT: Overruled. 

MR. PIEL: It is preliminary, calls attention to 
a statecof facts that is in the evidence. 

Q What was the purpose of that reorganization, as 
you understood it? 

eC To permit the railroad manajement .to more easily 
make acquisitions. 

re) iow would the acquisitions be made? 

A By having a holding company set up, they would tue 
able to use as currency for acquisitions the stock in the 
holding company. 

Q And acquire other companies hy an exchange of 
stock with the ghapekoldece of the company acquired? 

A Excuse me. ‘That's what I meant by the currenc; 
for acquiring the other companies, would he through the stock 
of the holding company, covrect. 

@) If those companies were not engaged tm railroad 
operations, they would be subject to the SEC instead OE the 
pC? : 

A I don't know that point. 

(3 Three companies were acquired by the holding 
company, and I ask you, as of April 1, 1970, in other words, 


prior to that tise, if they had acquired Southwestern Oi] & 


| 


16 


17 


& 
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Refining Company, Royal Petroleum Corp. and something called 
Penn Central International, were those all acquired by 
exchange of stock? 

A I don't know. 

on Tf you will look. at the biue sheets in front oi 
you, vlease, in Uxhibit A, and turn to the blue sheet for 
September 19, 1969, so dated --~ you will find that, your 
Honor, in AAA for identification -- we have had previous 
testimany that altnough the blue sheer by Jack Vogel ws 
dated September 19, 1969, that should be September 11, 19649. 

In any event, the meeting referred to tool. plac: 
Gn that date according to previous testimony. It refers ta 
Yon as haing TOs there. Do you see that blue sheet? 

A Yes. 

Q Apart from what it says in the blue sheet, co 
you have an independent recollection of what went’ on nn 
that occasion? 

XN I have read these blue sheets frequently in 
preparation for this trial, and I can't honestly tell you 1 
have an independant recollection. 

i) Will you leok through this One, if you have read 
it before, and more than once, you won't have to read it all 


now, if you: will look it over you will recall the contents of 
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that I want to know is it you recall anything 
having to do with discussions at that meeting weyond what 
is in this blac sheet? 

Wk. STITT: If your Honor please, I believe the 


witness just answered the question that he <ines not. 


TIE COURT: le is being asked to look at it again. 


A i do not. 

‘) There is a reference in the second sentence that 
the purpose of the visit from lic. O'lierron sas to outline 
Penn Central's short-term borrowing needs in the near fut: 
and to discuss increasing commercial paper to 205,099,006 
Crow tie: chen current 150,006,009 level. 

Was such an applicatio: made?. 

To the ICC? 

Yes. 

Yes. 

MR. PILL: I am going to have to back-track ain. 
apologize to the Court for losing my place. 

a) I'd like to show you Plaintiff's Exhibit F-49% 
in evidence, vhich is not in the Dlue sheets. This is the 
previous increase from 190,000,000 to 150,000,000. Is this 
a letter, this Exhibit F--49 dated March 11, 1969, which:ou 
wrote to tir. Bevan? 


Yes, it is. 
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é Q liad lr. Bevan asked you for this expression of 


3 | opinion? . 

4 A Yea, 2 bed beve hacia: 

5 Q before you wrote that letter to Mr. Bevan, 
6 


did you do anything to arrive at the conclusions that appear 


7 to he expressed in particuarly the‘ first three paragraphs? 

8 a I can't tell you what specifically I did, no. 

a e) Have you on other occasions been asked to 

10 express opinions about Marketability of paper? 

11 A Yes. 

12 om) If you can't remember specifically what you aiu 

13 in this instance, would you tell us what your practice Was 2? | 
. | 


HR. STITT: I object to the form of that question.! 


Tf he can't roanember on this occasion, your Honor, I don't 


know how it helps to ask about his practice with regard to 


Other situations. We are dealing with the ICC and railroads. 


I don't know if it has been established that he has given -- 


THE COURT: What do you mean, dealing with the 


HR. STITT: I believe the testimony has been that 


this letter was 


going to be used -- not by this witness here 


A LE - ance —e SE CNESNeS. meme 


today but previous testimony, 


this letter was going to ke 


used by Penn Central in connection with an application to the 


Icc in or about thistime, in the forepart of 1969. 
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THE COURT: Objection overruled, 

A What I would have done whon asked a quastion 
about: the: capacity of the commercial paper market to handic: 
a certain level of outstandings would be to talk to peop] «, 
such as Gabe Vin Cleave or Roger Lynch or Matt Tolan, 
who was head of national sales, and get their view of how tha 
issuer's notes had been received in the market and what 
reception it was yettimg. That would help tok ee Judgment . 


On something the size of this, I ergbably wot 


have talked to John Rhoades or Jim Hemphill. 


Q John Rheades was your predecessor? 

A Right. 

Q How long had he been head of the credit, 
commercial credit department? 

A I woul:! say six or seven vears. 

Q and lr, Hemphill, whe was he? 

aA lle was and is a partner in our Chicago office. 
ile is in his 79's and he spent his whole career in commerciul 
Paper, hat ay cama fron Hathaway & Company, and someone wii. : 
I talk with quite frequently in being head of the commercial 
paper department. It is kind of a sounding board for mc. 

Q What was Hathaway & Compan’: 

A & small regional commereist paper firm. 


In Chicaqo? 
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A I believe so, cither there or St. Louis, I am 
3 Not sure, 
4 Q) Was it in fact your opinion at that time that the 


5 $159,069,000 commercial paper proyram for Pann Certral was 
Wad sound? 
7 A Yes. 
8 9 Did the ICC -- we know the Ice granted this 
9 application. At that time or at any titta did yeu inyuire 
10 of the financial officers of the Penn Central as to what 
ll they were goiny to do with the money zvaised by issuing 
2 cotumercial paper? 
; 13 4S At the time of this ietrer? 
14 o Yas. . 
oO AN No, I don't believe so. 
6 4) Did you at any time? 3 
7 ‘A I do not recall a specific instance where Tt 
18 asihcd that question of one of the officers. 
49 ) Did you have some understanding of your own from 
20 whatever source derived, as to what they were going to d.: 
21 with it? 
_2 MR. STITT: I object te the form of that question. | ' 
. 
ad THE COURT: Overruled. ‘ 
a A Yes. i had felt that thie broceeds from papor [ 
25 
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turned the railroad operations aroumi. 
4) as Coldman, Sachs issued comueccial paper and 
acted as the dealer for the issuance of comacrelal paper 1’ 
public utility companies? 
A es. 
And does at the present time? 
Yos. 
iad it done so before 1969 or 1979? 
Yos. 
For how many public utility companies? 
I would say ten to fiftcen. 
i Do you know when public utility camanies First 
issucd commercial paper notes? 
A Yes. 
Q When? 
A Either in late 1963 or early 1964, 
Through what commercial paver dealer did vuilic 
utility companies first issue commercial paper? 
A Through Goldman, Sachs. 
@) Were you involved in that? 


A Yes, I was. 


Q Tell us about your involvement and how it came 


about that you started handling commercial paper for public 


utilities. 
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A Several utilities in 1963 had asked me whether 
it would be possible for thea to access the comaercial paper 
Warhet. It was not uncommon for these utilities to have 
a neqative working capital or maybe a slight positive 
working canital. 

Since there was no clear seasonal] swing in their 
year activity, such as a department sore or a tohacco co.upany, 
Wwe -- “we" being myself and John Rhoades -- devised a formula 
which, simply stated, was that a xtility should be able to 
sell commercial paper in a dollar amount equal to the dollar 
amount of its receivables arising ouc of the sale of Jas, 


Clectricity, phone service or water service. We took this 


foriula to the SEC -- 


¢) Why did you take it to the SEC? 

A Because I didn't feel that an issuer clearly ha. 
a cight of exemption under the 1933 Act, Section %,A)3, 
that the approach was to get our counsel and to ee uown 
there and to ask for a no action letter. Seo we were goin, 
dawn on behalf << 

vo that 1¢ would quilify as commercial panes 

that didn't have to be registered perore it was offered? 

A Tiat is correct. S on behalf of utilities in 
ganeral, we wene down with this Formula and cliseussed it 


with thom. we bad a preliminary discussion. They thought 
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tha formula made Sonse, ‘© We came back and submitted a formal 
Fequent for a no action letter, and this heeame the tirst 
formula that was used to permit utilities te sell commercial 
paper unmior the '33 Act. 
9 Were subsequent and different formulas approved 
by the S&C for the issuance of commercial paper by corporation 
NOE cadaged in some seasonal activities? 
a Yes. 
What were the further tests that were anprovesi 
action letters? 
rr Leasing comoanias, RE "3, bank holding COMO besa 
Wait a minute. REIT’s, real estate investor nut 
trusts? 
A Correct. Bank hoiding comnanies. These are the 
Ones that cowe tc mind. 

Finance connanies keep papor out all the tin.+? 

A Q 
9 ot keep it out on a seasone1 basis, but for 
vorking canital? 

Vell, a finanee coupiny, I don't consider a 
working canital concept for a finance company. TI have 
trouble with the question. 

Then I withdraw that yuestion and go back to 


these other companies that YOu are Lalking about. 
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In 41] of those instaness there was a formula 
to permit them to issue comercial paper axenapet frow 
reyistratlon, the procceds Of which would be used for vorlisy 
capital purposes? 

vr other purposes stated in the no action letter. 
\ bank nolding company, RETT, doos not have working capital 
our, ee It would be for the purnosas stated in the no 
action latter. 


Doyou recall if the formula was ea..targed at 1; 


You are tallking about the utility formula: 


How? 


There were three or four other no action lett:: 
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i 


relating to utilities. One added the previous year's, 
depreciation to our formula. 

Another no actien letter for utilities went to 
the income statement and said that one-quarter ef the occviou.i 
twelve MOuths rFavenues could ke the dollar amount of paver 
Outstanding. 

0 Was that called a forniula to one the current 

transaction test? 


A Yeu. 


i i heentity Ling 
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Based on the concepe that you can't trace 
dollars, and as iong as they are spending that much on 
transactions, it is all rigne? 

4 That 18 correct. 

With regard to the Penn Central Companies or ¢). 
Yenn Central Transportation Company as the nane later Was, 
it was basically exempt fron registration for commercial 
paper because of another section of thea *33 Act? 

A Correct. 

ce) And that's Section 3(A)6? 

A 3(A)G. 

Which exempts corporations subject to the jurie- 
diction of the Icc. I ask you with respect to the formula 
approved by the ICC for your handling of the comaercial 
paper of public utility companies whether the financial 
and operating facts about the Penn Central fit that formula. 

A Yes, they did. 

Q It was the receivables, to begin with, the 
Teceivables at all times while the paper was outstanding, 
according ta the financial statements that you savy in 
excess of the amount of outstanding paper? 

MR. STITT: May we fix the time, please? 


HR, PIPL: Loam saviny at all times, prior to 


Jaccn 16, 1970, 
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A lly recollection is annual cenenee: audited annuil 
reports, that that statement is correct that the receivables 
were sowawheres between 220,000,000 or 240 millions of dollars 


for 'G3, which would be the -- 16968 and 1969. 


) Let alone any allowance for depreciation, or 


anything else? 

A Right. I can't tell you that they were at 
all cimes in between quarters or on each quarterly date, 
but at the annual report time, that is correct. 

I think you said ICC formula. Did you mean $142? 
I misspoke if I said icc. 

YOu meant? 

SEC. 

Q Then the time cane when there was this further 
application to the ICC for a further increase of authorize. 
Oucstandings of commercial paper, and so I am hack to whut 
I jumped to by mistake before, wWiich is the blue shect 
relating to the meeting on September 11, 1969, which is 
Misdated SaptemLbar 19, 1969. There is a reference in the 
Sccond suntence to the purpose of lir. O'Herron's visit: being 
to discuss this further increase. 

Was it your judgment at thattime that this 


incr2ase vas an inerease which was marketable in the First 
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Nay £ read through this? 
Yes. 
(Pause.) 
Q This proposed increase, I should say. 


proposed at this time. 


A I don't see in here where I -- it says thet 


John had gone ahead and aprlied to the Icc, John O'ilerron 
had gone ahead and applied to the ICC. He is experctiny 
AQproval shortly. 

0 In connection with that application, do you 
recall wherher he or Mr. Bevan or yone else in bohalf of 
Penn Central discussed with you che ahility of Goldman, 
Sachs to market an increase or the capacity of the short- 
term money market to absorb that? 

A Yes, I believe he did, and I can't toll you when, 
but IT believe he did, and I was affirmative on it’ 

re) It was your judgment ie cine that Che bere 
could absorb it and Goldman, Sachs. could handle it? 

A Yaa. 

Did you have an opinion at that time as to 
whether or not it was prudent froa the point of view of 
Credit-worthiness? 

A Yes. 


() What vas that onvinion? 
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A That opinion was based on several Factors. On:, 
clearly they had to yet Ice approval, and that in itself 
Was == they had to file all their reports and documents with 
the icc, and I thought it important that they reeeive that 
authorivation, 

Secondly, I felt that there were ample assets 

Within the family of companies, within this Penn Central 
family of companies, to bring to bear, if thore ever needa 
to he, to certainly cover an increase of 150,009,900 ta 
200,000,000. 

uf ‘ihera did you qet that understanding? 

rey It was my general understanding as £ made th: 
decision to take the railroad on and my reviewing of it, 
OagNing review that I made from press articles, any 


discussions that I had with the railroad, and -- 


ne eee ccm ne 


Q Were you touching bases with Vogel on’ this? 

A Yes, and that was going to he my last point, 
that I would talk with Jack about the railroad from time to 
tine, and in those discussions would come forth his consur- 
rence witn my view. 

Q) At the bottou of the bhiue sheet that we are 
looking at, and this is one by Jack Vogel, but you igo mari:ed 
for a copy, do you recall reading it at the timo? 


iN { don't knov vhether T read it on the oxact ! 
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date, mit in the approximate time, yes. 
‘y Bacausa you read the blue sheets that had your 
name on them? 
hiae te corract. 
Q And tre. O'llerron was pointing out to you that 
the company would be in a very tight cash position in tho 


first quarter of 1970 -- “to you,” I mean Goldman, Sachs, 


wir. Voqel -- and asked if Goldman, Sachs could put out as 


Much paver as possible in April or longer, does that moan 
Waturing in April or later? 

A Yes. It means that if we could fiad a sognent of 
the inarket that wantad to buy with maturities of April or 
longer, they vould like to have as many of those as possitle:. 

Q So that that wouid mature in a time after the 
cash pinch? 

A Correct. 

Did this reference to a tight cash positios. in 
the first quarter of 1970 give you pause with regard to the 
credit-werthiness of Penn Central? 

flo, sir. 

Why not? 

A For several reasons. Onc, the First quarter 
of @ach calendar year for both the Central and --= the lieu 


York Ccoatral and the Pennsylvania Coupany and tha merge) 
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ie 2 company has historically bean qne of poor aarnings and a 
3 tighter cash position. snow storms, it is the unforesaen 
4 things, the slowing down of traffic because of those that 
5 plays havoc with their’ cash flow. This is something I had 
6 mnowa. Secondly, the concent of being in a tight cash 


position did not mean to me that they were running out of 


Those vere the 


cash. 


8 a 


reasons. 


Wow icvoeu turn the pace to Oetohbeac 3, 19609, it 


is another Vogel wlut sheet addressed to you aml others, 
and it refers to remarks of Mr. Rowditch, vice-presidant in 


che teansportation division of the rirst National City vant, 


with regard to vonan Central, rofarring to a cour ha heart 


a’ proi.lcus in marketiny the notes and suggesting aa inner: uci 


in the revolviny credit from the Lanks to assist that 


Osuration and raking othor expressions of his orninion about 


tne Penn Central, including that it was a unique credit wit. 


SuLstantial asset values... 


19 Did you know who Mr. Bowditch was? 


20 A I knew -- I didn't know the man, I knew he was 


with First Wational City Lani: and one of thea senior loan 
etfioecs, but T never meet hii. 
Q Wera you influenced in your views and opinions 


aoouk crudiiltevorthiness by the ovinions you haard axporass. i 


RB YF BR 


thgetugh bad: checking andi othervise of comaereial bari:ers? ! 
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Could To have that cucstion? tT don?t have thar 

in itiiei 
(Record Faad.) 

Influenced only to the outent that they 
confirmed the judgment that. we had formed and I had formed. 
Vo that sense they had an influconee on ne, Secondly, if 
wa hal heen told by an issuer ar the railroad that thay had 
ao certain anouni. of a line Fron 4 Particular npank and we 
made oa checking and it wasn't there and it didn't exist, 
that wouldhave an influence on me, 

that vould be a negative influence? 

that vould have a hegative influence, Aise, 
if we had found cither from the company or bani: chechiny:s 
that lines had shrunk for some reason and we made bank 


Checkings and found out those reasons, that vrould have an 


influence on ne. 


ww The October 15th blue sheet notes the ICC approval 


WaS roceived,. 


NE eer eee 


‘ao 


2 me eet BH oper ts emeteRE 


Going on into the nonth of November, there in 
a blue sheee Lv vou on Noveiaber 19, 1969. Again, do vou 


have an indcpeandent recoll 


ection of this or is your recol- 


lection wrapned up in the blue sheet? 
T hava just seanned it, aad t see the one that 


vow ace talking about, and it is where T wag telling tom 


4 BEST COPY av 
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that there had Leen this adverse publicity by their counsel, 
sit. Cox, and that I thought it would be yoo! for them to 
get nore lines, additional lines. 
Q What is the relationship Uctween additional 
lines and Lad publicity? 
Cites the bad publicity affect the eredit- 
Vorthinass of the railroad, in your estimation, to Legin 
witin? 
Tt depends what kind of publicity. Tt migirc, 
Did this publicity about the Penn Central affect 
your cstination of the creadit-worthiness of the read? 
A Wo. 
Q Then for what reason or for What purpose dia 


you on account of the bad publicity advise him that they 


iiay want to be thinking about getting another $59,000,990 


ot standby lines? 

A Because this went to Goldman, Sachs' Cavaciiy to 
market paper, and I felt that investors might Say that if 
there is adverse publicity in tha papers and talk about thc 
railcoud, trouble with the egies cane sane investors might 
Say, “Let's not bi that name right now," and there could 1: 
a run-off £. | 

In order to facilitate Our tiainktaining the 


7200,969,999 laveal, the inportance of having more Stanlby 
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lines and swing lines, both of which I had been after thoin 
Since September to get, and I was re-oenforcing it hero and 
tying it in to this article, would be holpful to meet that 
Objective. 

9) he presence of bank. Lines are helpful then in 
dealing with diminution of investor interest? 

a es. 

) Are sone investors i terested in whether thore 
are Standby lines or not? 

rN I don't think they cara whether there is -- some 
investors -- I an confusing Swing lines and standhy line., 
2cCusa mia, 

T thought I was asked about swing linas. 

Q ilo, Let's talk about standby lines. 

A Or standby Lincs, somo investors hava a 
Feywuirewent that they. can only buy commercial panor OF issu 
that have a certain percentaga of standby linas or ach: ua. 
lines, unused hank credit to cover the paper, some percent » y::, 
"OS. 

9) What is your undorstandiny of the feason for 


that being a criterion with sone investors? 


A My understanding of this is that a group of non- 


hans investors, which is most of our market right now, a 


erou>r of these non-ban). investors do not do their ovn in- 
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depth analysis of the names they buy, and that in lieu of 
doing that analysis, they use arbitrary tests. As Reng as 
tho issuer wects those arbitrary tests, it is Gkay for th... 
to buy. Ly this I mean such arbitiary tasts 48, ‘loes it 
have a toodsy's ox a Standard & voor's ratiny, corvaercial 


YA we sucing, doas it have a certuin level of bond rating, 
Wess it heave 109 percent line peemeanay These arn kind of 
arbitrary tests in lieu of in-depth abilysir, and raach 
their oun conclusion about ecredit-vorthinoss, 

a iiea there are investors Who have a criterias, 
if they want to know, tiie arbitrary tests has ta La luo 
percent tine coverage, no matter what the issuar Au, inns ch 
you, Coidman, Sachs, know that that is a requirenent of ta: 
investor? 

PAN The appropriates person at Goldman, Saehs, in 
this casa tha Salesman, just learns this from handling the 
‘ccount. If he prought the account in, he would leur it 
from the time he brought it in. If he was assigned the 
account frou somebody Clsc, it is the type of auestions ho 
would aot from the previous Salasian. He just knows it Frou 
the dayv-to-dav handling ef the account, 

(a Are you telling us that the Salesman at Goldman, 


in the normal course of their handling these accounts 


tne particular requiremants of particular investor; 
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with regard to arbitrary stanjards? 

A Yos. I did when I was soiling, and that's my 
understanding of now the salasaicn Overate today. 

Also in 1969 and 1870? 

Yes, that was the practice, yes. 

With regard to the particular unfavorable ns 
that poor publicity in this -- referred to in the 
Hovenber 10, 1969 blue Shect, do vou know whether Ir. u.- 
Vas inside counsel or was he outsicte counsel] retaingsd is ct: 
railroad? 

I don't mean do you I'now it from this. vo yu 
have any andevoendent knowladga? 

I can't be -- £ am not sure when I loarnod it, 
just which counsel he was. I don't know whet..er I knew it 
at this time around November 10th or shortly thereafter or 
when. : 

Phat did you learn at sone time? 

That he was outside counsel. 


Do you know if it was iirc. Hugi: Cox of Covinsi or. 


Q What was he retained to do by the Penn Sabena: 
if vou kno? 


At this time in Wiovember, 1969, at hearing. 


Barliny? 
A I believe it was. 


A | souTHEAN O's MCT Count. MEPORTERS. US coumeuns oe ___ 
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Lefora the icc, lr. Gx was at those hearings revresont ing 
the Penn Central, anu ‘ig. Cox was acyuing against the 
wIrger of the italtimore & Ohio und the Chesapeake & Ohi 
herger, 

\3 Penn Central didn't want to see that merqer take 
place, is: that your understanding? 

hat vas their pesition. 

Did vou consider that the statement of this 
ecounse] in those proceadings that the Pena Central wa: 
having a very rought tine with the mergar was a cause for 
doubting the crelit-vorthiness of the Penn Central? 


MWR. STITT: Hay we fix a time? 


In or about oveuler, 1769, when you saw this 


news. 

tT did not. 

Why not? 

For the same reasons that I had proviausly 
Stated at an carlhier blue sheet here in September ,and there: 
as one other Eurther bit of ean that I had hard, 
vtior to inis tievember Lath date, and it appears in the last 
Sentence o£ so of this October 23nd hlue sheet in this file 
“here Joho O'Merron told iae that they expected to show a 
“wll loss in the third quarter wut snticinatad tha fourth 


MoOrC sr Alt be ia the biad!, thiits fr, MMGENS, TN the wlaek, 
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Ot Lafermatior 


ne for the 


pone ful) 


i. Ant 


Glujeetion to the form 


TUE COURT: Custained. 


AR. PIEL: I withiraw Lt, 


if you turn the peges, Chore is . 


‘wt.uviing dn date fre Fac throusis 


ete Collscted there for the fils, 


Then we cone to SQue mors. j,lue 


CMECCES 3S, 1970, sitet. iy Taek A, 


THL COURT: Ithat nutruwer? 


i. PILL: Plaintiff's bathi bite 


POdAnT vark of Uxchibie. a. 


wer: is a rofermenr to 4 ropert bev vir 


Of a tulonhane conversation he has had with Alan Rogacs 


e 


“CO, To Mlan woqers alive? 


iO. 

Do vou know wien ie dies 

Two or three vears ano, I bolieve, 
four 


“Oars 266, 


Tho he? 


WAS 


pring 


Cean Cont 
riohe? 


oF the 


e* 
ma ee 


i 


Mover tT, 


° Voy :] 


Mavba throe 


mr 
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Alan Rogers was the senior coliereial paver 
walvyst si the dalional Credit O#fie- in this veriod of 
1949-70 and for maAnY years orior to that. 

{) Did you know him? 

Yes. 

Hews leony had you known hin? 

£ wonld say for fouc, five vIars, as of 

‘ 

Four or Tive years prior to Foabruary, 

Correct, 

Mad you nad conversations with his an oeeasion:. 

sec. 

low frequently? 

Infrequently. 


About what? 


Credit matters relating to our issuers. 


Did he call vou or dil you call him en thes: 


I can't renueiiper calling hii, so I would thini: 

would be weeasinas whare he called mo. 

Maat was ha ealling YOu for? 

to a8k about matters relating to one or more of 
Our issuers. 


Waae kind of INMatters? 
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A Creuit matters. 

( Did you yet from thos: experiences aa under:.tanil- 
ing of how ine went alout his job? 

TUL COUR: I hope he didn't yo about his icy 
the wa, it is rerlectad in this note. ‘The witness says he 
relied on revorts in this file from the WCO and the icy 
says they rijlv on what the witness told them. It doesn't 
Malic: Much aanse, does it? 

f think vou ought t.. vo on to something else. 
“ic is a very weak situation here as far as Roger's ratin,. 
I sail yesterday in reading the memorandums Tf am cOivinced 
thal Rogers said, "I aia going to continue you because you, 
Gol.iman, Sachs, will sell the paver." That's an avful -woy 
to Fate a concern, isn't it? 


42, PIEL: Yes, your ionor. 


TiuL COURT: Let's go on to something elsc. 


Let's not waste our time on this one. 
Your Honor has drawn a conclusive 
Presuantion that I think could i.o arfected by some inloretiin. 
aout ‘ir, Alan Rogers and the way ie did his job. 
Ti COURT: All IT had Lefore me for seven davs 
now is this memorandum and another one in which Mr. Vogel 
evlls tac Penn Cantral people how le convineed ‘ir. Rogers 


to continua Poeun Central as a priv risk Lasause of Wiat vac 
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told them in this memorandum. I think we ought to go on Lu 
souething else. ‘vhese leava mo co). 

HR. PIEL: 1 was going to try to warn you up, 
youc Honer, by asking him sone wore questions, 

THE COURT: I don't thin): you can, especially 
Since this vitness tells we that he was relying on what 
Rogers put out and the Weo. It is lifting voursealf by your 
Cm boot strans, isn't it? 

I think there must be jwore to this case thus, 
ci:is document. Let's go on to something else. I admit it 
is yatting to 4:30, it has been a long day, but I thought 


I indicated yesterday my avaluation of this vroot, and IL 


witness said he relied on what che HCO tola him. The i1co 


Said, “ile rely on what you tell as." 


Maybe we batter adjourn for tomorrow. T don't 


TT ee aa aE ERR NERNEY 5 


have much regard for the NCO frou what I have learned in iti: 


Still fsel the sane way about it, esvecially since this 
| 


trial, ‘ic. Picl, but that doosn't raally go to the merit: 
Of this suit, dozs it? 


ieee PIMC Ff wit) respectfully subnit an offer 


PVICS TAT Reta ce peer: Se TT 


of proof in the worniny and yo on to sonething alse, 


(Court adjourned.) 
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GUSTAVE L. LEVY, et al. 


June 11, 1975, 
10 A.M. 


ROBERT WILS ON, resumed. 
MR. PIEL: If your Honor please, may I begin 
with a correction? Yesterday I was examining Mr. Wilson about 
about Exhibit *49, Wilson's letter to Mr. Bevan. I said 
that it was not in the credit file, and I was mistaken. It 
is in the credit file. It is sutnumbered A217. 
DIRECT EXAMINATION CONTINUED 


BY MR. PIEL: 


Q On or after Pebruary 5, 1970, did you issue any 


instructions that saleemen should advise investors that it 


had been reported to you that Alan Rogers had gaid that so 


long as Goldimax. Sachs was continuing to offer the notes he 
would continue the prime rating? 


A No. 


er Dee ee pc 


Q Why didn‘t you consider it advisable to do that? 
MR. STITT: Objection to the form of the question. 
Calling for a conclusion. 
THE COURT: Overruled. I think it is immaterial. 


I don‘t know. Maybe ft didn't get my idea across yesterday. 


St eggs 2 es ee Fe wee 


oe 
> 
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2 Aside from the proof that this or these issues of commercial 
3 paper were prime rated by the NCO which would satisfy the 
4 legal requirements insofar as plaintiff was concerned in | 
5 purch-sing, I don't see any other issue on which this has 
6 any bearing. 
7 MR. PIEL: The only issue that it has a bearing ne 
8 your Honor, really, is the Challenge to the good faith and | | 
9 care of Goldman, Sachs. In other words, az plaintifs would fi) 
6 construe it, this meant thet NCO was relying only on the : 
il fact that Goldman, Sachs was Selling the paper in order to | 
rate it prime and that Goldman, Sachs knowing that -- : | 
THE COURT: First of all, it really would not make : | 
14 any difference because Bock, to protect himself, only had | ; 
to have it prime rated by wco. r¢ NCRO is incompetent, or | | 
Somcthing, that’s their business and it is not Goldman, Sachs 
" business. All Goldman, Sachs has to tell a prospective | 
purchaser is that it is prime rated. There is no Charge of | . 
a conspiracy between Goldman, Sachs and nco to prime rate : : 
: 20 this. As I say, x do not see any issuc in this case on which | . 
21 this bears at all. ZI have said it three times. Z don't know 
as how many more times I can Say it. Bock is the president of ; 
3 the bank, he gets protected when he notes the NCO has prime 
“ rated it. Nobody can attack him at that point for having : 
, % : 


bought it. You did't in any -- at least Goldman, Sachs didn't 
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in a conspiratorial way influence NCO te prime rate it when 
it shouldn’t have been prime rated, 

If NCO is less than top drawer in making its 
rating, that is their ProLiem. It is not my problem and 
it is not this case's problem. If NCO happens to Say to 
Goldman, Sachs “If you aré going to continue to sell it, we 
are going to prime rate it,“ that is NCO's problem, and fX 


can’t make it any clearer than that, 


MR. PIEL: I was Gnly offering it on the challenge ; 


to Goldman, Sachs good faith in gOing about its business, 


to make it clear that this Plaintiff didn't believe that he 


was influencing the -- that Goldman, Sachs was influencing 


the man. 
THE COURT: That Bock didn't believe -—- 
MR. PIEL: No, that Wilson didn‘t believe, 


THE COURT: So what? I think Vogel -- is that his 


MR. PIEL: yes, your Honor, 


| 


THE COURT: Very frankly was puffing his own canoe, | 


making himself a big shot, either for his own ego or to 
impress the client, Goldman, Sachs has tremendous influence. 
Thats as far as I would g9 with that, period, 

MR. PIEL: I will go to the next topic. 


BY MR. PIEL: 


11Cia 
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Q That is your blue sheet of Pebruary 5, 1970, 
Mr. Wilson, in Exhibit A. You start out in this blue sheet 
by noting that Penn Central Transporation Company that mornin 
it was reported in the press, had an Cperating loss of 
56,000,000 for the year 1969, You then said that the night | 
before -- | 

THE COURT: I'm sorry, Mr. Piel, I have just picked 

up my bodeiet that you gave me. What's that date again? 


MR. PIEL: February 5, 1970, your Konor. 


MR. STITT: F2, your Honor. 
Q if the news came out in the press in the morning, 


how did you have it the night before to talk to Mr. Levy 


| 
| 
THE COURT: A71? | 
| 
| 


and Mr. Hemphill about it? 


A There came across the Dow-Jones tape very late 


the evening before, it was I believe after 5 o°clock, the ne 


4 


that was in the paper the next morning, but the Dow-Jones 


tape was very garbled and it wasn't clear just what the wr ite- 


we ee 


off was or what the loss was, It was very garbled, 

Q You thera pon called Mr. Levy who was in St. Louis 
and also Mr. Hemphill in Chicago? 

A I called Mr. Levy that évening and I called mr. 
Hemphill, as in rereading the blue chuete, I called mr. 


Hemphill the next morning, 
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Why did you call mr. Hemphill? 

Well, as Tf have indicated, he was a consultant 
to the department, r was the only partner in charge of the 
department, there were no other partners in the commercial 
paper area, and I was a relatively new partner in + A 
was using Jim Hemphill really as a sounding board for it, 
for large accounts, ideas and a game Plan of how to handle 
the next set of phone calls I would make and what I would 
de to learn more about this, 

Q You then called Mr. O'Herron? 

A Yes, 

Q Who explained the write-off to you? 

A Yes, 

Q You asked him what the cash Picture looked like 
for the first six months and he said it was very tight. was 
that new news to you? : 

A No. 

Q You have already talked about a previous statement 
about tight cash position. 

MR. STITT: I believe the previous testimony 
an exhibit referred to a very tight cash position stated by 
Mr. O*Herron for the first quarter of 1970, your Honor. 
That would be the sheet for September, 1969. This seemed to 


expand it to the whole six months. 
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Yes, did that have Significance to you, Mr. Wi..:on 
No. 
Q In terms of an indiciation of quest ionable 
credit worthiness? 
a No. 
Q Why not? 
- Por the same reasons that x have indicated 
previously when you have asked me did a Specific piecc 
of information change my judgment or my conclusion. Here 
we were in the first part of 1970, there were tremendous 
Snow storms in the northeast, and we knew that the railroads 
had big freight car delays, and so on. I was expecting --~ 
I moan, the difference in my mind between tight and very 
tight is a very marginal thing, and, as r have testified 
earlier, it certainly had no connotation in my mind of a 
concept of a running. out of cash. xt just saint that the 


cash balances to workwith were down and were going to be slin, 
ao 


Sema 


gree tee ee 
me. 


“Seaut. owe 


Q Purther down there is a reference to your having 


| 
asia “when I said our procedures fs the future would probably ' 


~ ete 


be set up so we handle their paper only on a tap issue basis, 
where Goldman, Sachs did not inventory their notes, he said 


this was Something he would have to refer to Dave Bevan.” 


srensindes et A. mareaiy 


MR. STITT: Will you read the rest of the sentenca, 


Please? if 


ui 
if 
i 
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Q “TO Dave Bevan, chairman of the finance committee 
and “he and Gustave Levy can talk about that.°*, 
If you recall anything in addition to what is 
Stated here, did you explain to O'Herron why you were mak ing 
this statement? 
A I can tell you why I made that statement to him, 
but I don't see it in the blue sheet and I don't remember 
the specific words, but I can tell you the intent of my 
telling him that. | 
Q Will you tell us that? | 
A Yes. I was anticipating that this news that was | 
in the press was going to bring about a run-off in the 
outstandings of the Penn Central Paper from two hundred 
million down either to one hundred fifty or less, and I had 


been -- myself and through Jack Vogel and George Van Cleave 


| 
: 
| 
: 


for some months now had been suggesting that ie. Sct up bank 
lines, additional bank lines, on top of the one hundred millign | 
of unused bank lines so that they would have closer 

100 per cent bank dire coverage. tn my mind I thought we 

were going to see a run-off, I happened to be wrong in 

this instance, re didn't. the Paper sold well. But I was 
anticipating this, and x had not been very Successful in 

getting John O‘Herron to set up these additional Standby Lines’. 


| 
So I was deciding to get a little tough with them in negotiating 


, 
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with them, and one way to do that in my mind is to Say 
is there is going to bo a run-off, which xX see coming, 
don't look to Goldman, Sachs to carry huge positions of 
your paper that’s not selling. That's not the purpose of our 
inventory. It is costing us a lot to carry it, to mark it 
up, I knew those costs of Carrying big positions, and x 
wanted him to do two things: one, to set up additional lines 
of credit, and also to Set up these swing lines. One way to 
Stop this long series of negotiations was to get tougher 
with them, so r picked a limit, a target, five Million dollars. 

Q In the last paragraph on the second Page of the 
blue sheet -- the first Paragraph does not refer to swing 
lines -- I mean the first page, as fx see. it, 

A Yes, it c in the center, about the second whiten. 
in the second Peragraph, I believe, «r told him it was our 
judgment that the news will have an adverse effect om their 
sale of commercial paper and we may not be able to keep out 
two hundred million of their notes. x said the most important. 
thing they could do is to get another one hundred million 
in standbylines to back up their Commercial paper and that 
Some of these lines should be swing lines or demand lines .* 

Q I had overlooked that. Turning to February 6th, been: 
is the reference to the Luncheon. : 
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2 MR. PIEL: That's F3, your Honor. 
3 Q You have read this, you studied this blue sheet, 
4 I take it? 
5 A Yes, sir. 
°6 Q Does it bring back to your mind anything about 


7 this conversation that you don't find in the blue shest about| f 
8 he koheteuas 
3 A I can’t think of anything specific, no. 
10 Q Do you recall whether or not Bevan mentioned | 
1} that he had met with the commercial bankers the day beforc? | 
12 ds Do I recall it? 
13 Q Yes. | 
: 14 A I believe the answer is yes, yes. I believe he had. 
15 | I knew that O'Herron -- shall I read this or look for it? | 
vg Q You need not read what's in here. We have that 
u in evidence. i 
18 A What is sticking in my mind is that O‘Herron told 7 
19 me the previous day, Ir believe, that he and Dave Bevan wore | 
20 going to go see their banks that afternoon, which would ! 
21 


be the previous afternoon. That's in the previous bluc sheet, 


I believe, 


Q He informed you at this luncheon meeting, you said 


“Did a thorough job of explaining 1969's 56,000,000 Operating] | 


RS BR RK 


loss in the railroad and a Special write-off.“ That, of 
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2 course, was the operating ioss of Penn Central Transportati 
3 Company and not the consolidated results of the system? 
4 & Correct, 
5 Q Ther he went on to say that "The 1970 official 
6 budget, “ which takes into account certain cost increases 
7 mentioned there, “shows an estimated loss of 56,000,000. 
8 for 1970." 
a Did that have Significance to you in terms of 
‘10 estimating the credit worthiness? 
11 A No, it did not. | 
12 Q Why not? 
3 A To ma this was a continuation of the trond that 


had been going on for several years now,.which I anticipated 


1S would go on as they put these two railroads together and 
16 worked out the economies, and in fact the story that Dave 
V7 Bevan was telling us at this luncheon was that the losses 
in 1970 aren't going to get any worse, they are going to | 
be the same as 1969 in the Operating figures of the railroad.' 
20 So this looked like kind of a Plateauing out to me. 
21 Q Rather than a continuation of the decline? 
_2 A Correct. 
bad THE COURT: May I ask a question here? We have 
2 the three exhibits, 76, 77 and 78 -— 
3 MR, PIEL: I am coming to thosa, your Honor. ; ' 
b 
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THE COURT: -- which show thea projection for 1970. 
What do they show on their internal papers? 

MR. PIEL: Your Honor, Exhibits 76, 77 and 78 
are current during the period estimates or guesses -- 

THE COURT: Yes, but they also have what their 
financial budget was for the period, 

MR. PIEL: Yes, 

THE COURT: Isn't that the Same figure as Bevan 
is telling these folks at their luncheon? He said that 
the 1970 official budget -- 

MR. PIEL: Your Honor, Exhibit AZ is the financial | 
plan. The others are merely the first quarter. 76, 77 


and 78 only deal with the first quarter.. 


THE COURT: You mean the financial here is only 


for the quarter? 

MR. PIEL: Yes. There are three of those. They 
are all during the first quarter and -- 

THE COURT: What does he show on that? 

MR. PIEL: AZ shows @ total net Ordinary earnings 
for Penn Central Transportation Company projecte@ for the 
y2ar, a loss of fifty fiva million nine eight seven, exactly 
what he is telling them at the meeting. 

Q Did the statemont that the Pern Central Holding 


Company, that is the consolidated return, would show a profit 
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of twenty to twenty five million dollars for the year? 

MR. PIEL: Your Honer, he was there saying less 
than this shows. Exhibit AZ shows a consolidated profit of 
$34,000,000 rather than the 23 or 24 that he mentioned at 
this meeting. 

THE COURT: Go ahead. 

: Did that have significance to you in relation 
to your opinion about the credit worthiness of Penn Central? 
A It did not change my conclusion or judgment, but | 
it was a positive factor in that the consolidated earnings 


in 1970 showed a up turn -- 


A His prediction, his forecast showed that based 
On a $56,000,000 loss in the Operating company it would 
produce a twenty to twenty five million dollar consolidated 


profit for 1970, and this is five or six times what the con- | 


| 
| 
Q In his prediction? | 
! 
| 
| 
| 
| 
! 
| 


solidated profit was for 1969. So I viewed this as a positive: 

trend that was happening in here in terms of what he was 

telling us the forecast for the year would be. | 
Q Then the memorandum goes into the Sub;.ct of 

Commercial paper,the last paragraph on the firut page of F3. 

“John O'Herron reluctantly said they already have a 

million of the fifty million on a demand basis, but ‘until 


Pushing comes to shoving’ he really does not want to convert |_ 
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the other forty million to demand lines. * 

What was your understanding of his reason for him 
not wanting to dowat you were asking him to do? 

A It involved someone in his treasurer's office 
having to take the time to activate these $50,000,000 of 
Standby lines, convert them to Swing lines, which meant that 
these were out in Cleveland and around the country, and it 
took several days to activate them, and they had to change t 
arrangemnt for using them on a demand basis, which would 
be right up to 12:30 on the same day. We hadn't covered 
our waturities by 12:30 and there was three million left 
over, we wanted them to be capable to go into a line within 
a half hour, call a bank at. gay “We vant- to borrow three 
million dollars,* These standby lines, this $50,000,000 
in back-up lines, I think under the existing arrangement 
took several days to activate, and somebody had to be in 


Penn Central's treasurer's office to change those and to 


activate them, and it was complicated, Actually, those Swing 


lines should have been with one or two banks in New york 
where he could have borrowed ten or twenty million dollars 
at once. These were in $2,000,000 lines, $3,000,000 lines, 
$1,000,000 lines. It took a lot of work and effort in 

a short time span toxtivate them. So it was that consider a- 


tion, and, really, what John was doing, in my mind, and I 
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knew this, was it wn easier to have Goldman, Sachs handle 
any unsold paper, 

THE COURT: Your deai with Penn Central was you 
bought them, these belonged to you? 


THE WITNESS: yes, sir. We acted as principal 


and we owned them, 
: THE COURT: You were principal? 
THE WITNESS: yes. 
THE COURT: Mr. Levy yesterday used the word 
“agent,” and I think he misspoke himself, 
MR. PIEL: I don't think I did, your Honor. I 


Should have been saying dealer. Tho dealer normally handles |, 


it on a principal basis, although sometimes on an agency | 


basis. 


THE COURT: TI think the other day, Monday morning 
when he testified, Mr. Levy used the word agent for tha 
Penn Central, They weren't the agent, they were the 


MR. PIEL: That's right. Occasionally -- 


: ee “Harboe imide eM oe sad On 
Fo TESTA TTS, ees eI RT. HPAI? ~~ an gestae Dea pme 


THE COURT: That was something else, but not in 


1? 


this lawsuit. 


MR. PIEL: Not in this lawsuit, that's correct. 


re = ee 


Q there any difference in expense to Mr. Bevan 


between tandby line and a swing line? 


A A Swing line and a Standby line? 
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2 Q Yes. 
3 a It is hard to Speak in specifics on this because 
4 each bank negotiates them out, but a standby line usually 
5 carrics just a 10 per cent compensating balance to establish 
6 the line, 10 per cent of the line. In asking him to set 
7 | up a swing line with the intent that it would be used, 
8 when you do borrow under a line of credit, there is an 
9 additional cost to the borrower, usually at i0 per cent. 
10 THE COURT: Of compensating balance? 
ll THE WITNESS: Yes, compensating balance, 
12 | Q Another compensating -- 
13 A It is known as 10 plus 10. 7 
n 14 Q Is there also an interest charge on the money | 
6b borrowed while it is borrowed? | 
16 A Yes. : | 
V7 THE COURT: I assume -- rf thought I say in one of | 
18 these documents 1/8 of a per cent On something. I can't | 
19 focus it in, but I thought I saw here in some document that | 
20 there was 10 per cent compensating plus 1/8 of a per cent. : 
ro MR. PIEL: I think Mr. Van Cleave said that he is 
2 distinguishing the different kind of lines ana testified 
3 that sometimes in addition to the compensating balance type 
2 Of compensation for the Standby line, there might be a fee in | 
25 


connection with setting it up, or a fractional interest charge. ! 
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THE COURT: Mr. Wilson has just seid you negotiate 


that out with the bank. 


THE WITNESS: May I add something to this? 


THE COURT: If you want to. 


THE WITWESSS: Usually the standby fees are 


associated with revolving credit agreements where there is 


a commitment for a two or three-year period or 


& seven-year 


period, and it is a fee on the unused portion usually of the 


revolver, 


Q Whereas if you serve as the search tank in your 


inventory, you were paying the finance charge for that \ 


instead of the railroad in your negative carry cost? 


Q With regard to additional bank lines as distinguis 
from conversion to swing lines, the bottom of the Page, you 
state “Both Dave Bevan and John O*Ferron responded to our 


A That i correct. . f 
ideas by saying that they did not feel that they could get 


100,000,000 in bank lines at this time.” | 


What did you understand to be the reasous for that 


fealing on their part?. 


& That they didn't want io Pay the costs of setting 


them up, there was no question in my mind that if they wanted) | 


to pay the cost they could go and get bank lines. As a 


matter of fact, they were already in the process, they started, . 


t 
t 
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the previous day to go out and get $50,000,000 in the Penn- 
sylvania company. 

Q They got that a few days later? 

A I think it took two weeks or so to get the 
agreement signed, and so on. If Dave Bevan had told me “Ir ha 
tried to get bank lines from bank A, B or C, and said “Bob, 
I couldn't,” I would have said “why?" But he didn’t tell me 
that. He was expressing an opinion that he didn't feel 
he could because of the tight money and the environment 
we were in.His really underlying reason in my mind, I had 
watched this go on for a number of months, he didn't want 


to pay the cost, 


and ask you whether you ever saw those before I showed them 
to you yesterday, I think? 

A No, sir. 

Q You were meeting with these gentlemen on February 


‘ 


Gth. The first of these documents, F76, is dated February 6th, 
' 


| 
| 
Q I show you Plain’ iff's Exhibits F76, 77 and 78, | 
| 
| 


although since they were in New york they might not have 
got it yet. Did Mr. Bevan or Mr. O'Herron tell you that 
their budget man was reporting his guess that as of 

February 6th that by the time the first Quacter was over 
his forecast oe there would be a consolidated -- y mian 


there would be a total net earnings for the conpuny, a 
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figure of $78,000,000? 

MR. STITT: I object to the use of the term 
“guess,” your Honor. : 

THE COURT: What is it? It is a forecast. 

A forecast is a guess. 

MR. STITT: af it had been “forecast," X wouldn't 
have been bothered. 

THE COURT: You object to the Synonym? 

MR. STITT: Now that we understand what we are 
talking about, I withdraw my objection. 

THE COURT: I don't know what else he could have 
been talking about. He read a figure of $78,000,000 under the 
heading forecast. 

A He did not tell me that number. 


Q Did he say that their preliminary financial plan-- 


| 
| 
| 
there is a footnote fer that, A up there, it says “preliminary 


financial plan,“ and a later -- Exhibit 77 ten days later has! 

financial plan rather than preliminary plan and the figures | 

are different, but, at any rate, as of this date, did he | 

tell you that their financial plan called for a loss of 

$60,000,000 in the first quarter and that the budget plan 

was Saying that it was going to be $18,000,000 more than that 
A No, he did not, 


Q IT want you to assume that that fact was put before 
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you at that time, Would that have caused you to question 
the credit worthiness of the railroad, the prudence of 
offering its notes? 
MR. STITT: f£ abject to the question as calling 
for speculation by the witness, your Honor, 
THE COURT: Overruled. 
A Mee te i ee ee 
Q Will you explain why not? 
A For several reasons. One, the first quarter of 
earnings, whether in a financial plan or actual, historical, 
had been that the first quarter of earnings of both the 


Pennsylvania Railroad and the New York Central had been 


| 
| 
| 
| 
| 


the weakast of the four quarters. So going back to the luncheon 
when Dave Bevan mid that there would be-- he forecast a 
$56,000,000 loss in the Operating figures for the railroad, 

it meant to me that the first quarter would be ine weakest 

and other quarters in the year would make it up to get to 

the final aumber of $56,000,000. There is a second reason 

in my mind, that x -- basically here we are at February 9th 

on the forecast here, it is just into the start of the year, 

I am really interested in a longer range view, not every 

month or every day what numbers are coming in on a company 


this size, they can change too readily and it wouldn't mean 


much to me. I was interested in a longerview of six months 
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or a year forecast for working out. Also during this period, 
as I said, there was substantial tis-ups of the trains 
because of the weather conditions, and it was very conceivable 
to me that they might have been taking earnings or revenues 
out of one period, the first quarter, the first few months, 
and ultimately it would show up in the second quarter. 

Q When storms tie up the railroad, that backs 
up shipments, doesn't it? 

A Yes, 

Q So that there may be some compengating incroase 
of income in a later quarter when those trains roll again? 

A Right. 

Q Looking closer to ths date of the purchase here, 
P78, the same kind of a document dated March 6, 1970, and 


at this point Mr. Underhill is Saying, although he still 


hasn‘t got all the figures and hasn't come to the end of | 


the quarter, that there will be an $86,000,000 Operating loss 


» 
t 
} 
! 


MR. STITT: May I inquire what -- 


MR. PIEL: In the Penn Central Transportation 


MR. STITT: 78? 
MR. PIEL: Yes, 
Q Was that difference or would the other one that 


you looked at maka a difference in what you are saying? 
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A A red ink -- 

Q Total net ordinary earnings for the company, the 
prediction by the budget man here is $86,000,000 loss ag 
compared with $78,000,000. In other words, he has raised 
the ante by $8,000,000. would that make a difference in 
your judgment? 

: A No, 
Q I want you also to assume -- first YX ought to 


ask you, look at Exhibit AZ, please, 


the figures differ under financial plan between Exhibits 76 


and 78? Shouldn't they be the same? 


MR. PIEL: Between 76 and 78, the explanation is 


THE COURT: Would you tell ms, Mr. Piel, why | 
| 


that there is a footnote on the first one, the column heading} 
financial Plan has a little a. That's a footnote reference. 
You will see on -- I think it is cut off on the bottom of 


the first page in reproducing, but on the Second page you 


a ee elidel cei cee ae 


will see that A means preliminary. That legend does not 
appear on 78. Instead it Says financial plan. So they have 
revised it and they are in their financial plan at that point 
apparently at odds with the forecast. Some financial planning 
group and the budget man apparently weren't eye to eye on 
what it was because the financial plan was calling for a | 
loss of $36,000,000 and he was predicting -- they had thitenaa | i 
h 
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their estimate from 47,000,000 and he was predicing actually 
an increase of the loss, When I used those figures I was 
looking at consolidated ordinary earnings at the top. 
MR. STITT: May I just state for the record that 
I do have reservations with my adversary concerning the 
interpretation of this document. 
THE COURT: I asked a question, Mr. Stitt. 
MR. STITT: I didn't hear your question, your Honor. 
THE COURT: Go ahead, Mr. Piel. 
You have Exhibit Az? 
A Yes, I do. 
Q Did you ever see that decals before X showed it 
to you recently? 
A No, sir. 
Q I want you to make the same assumption, that whon 
Mr. Bevan at your meeting told you that there was’ going to 
be a $56,000,000 loss for the year, according to their 
projections, which coincides with the lower right-hand 
corner result for the railroad company and told you that 
he thought there would be a consolidated profit for the 
sum of twenty to twenty five million dollars, whereas this 
projection called for a consolidated ordinary earnings of 


$34,000,000, and if he had handed you at that time this 


exhibit to study ani examine, would you have found anything 
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in it of significance to your estimate of the credit that 
Mr. Bevan hadn't told you? 

A This document, number 1, verified the forecast 
he gave me on February 6th, hore it is March 6th, the date 
that this document was written, verified the forecast 
which he had given me the month earlier for the total net 
ordinary earnings for the company, and that would be the 
transportation company, it was $55,987,000. But it also 
shows, and I would have been pleased to see this, if I had, 
line 4, consolidated ordinary earnings over in the richt- 
hand column, total for the year showed an improvement over 
what he had told me on February 6th where he told me that based 
On a $56,000,000 operating loss, it was only going to be | 


a twenty to twenty five million dollar consolidated profit. 


Here this forecast is Showing a $34,000,000 profit. So again, 
been pleased with this document if I had seen it. 


{ 

| 

given the general weaknesses of forecasts, I would have | 
Q In Exhibits F2 and F3 that recorded your conversa- | 


PET Et ee SR INET tone 


tions with Mr, O*Herron on the Sth and the discussions at 

the meeting on the 6th of February, 1970, there are various 
Statements in there about the railroad‘s cash needa for 1970, 
$226,000,000, which an exhibit Previously in evidence shows 
they also mentioned to the bankers the day before, your Honor ,, 
and then a discussion of ways and moans by which they intended : 


it 
' 
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to meet their cash needs. Without discussing them in detail, 
unless Mr. Stitt in his questioning wants you to go into it, 
did you consider those plans for providing themselves with 
the necessary cash to be feasible and realistic? 

A Yes, 

Q There is the reference to the Projected public 
financing, $100,000, 000 long term financing in the Spring. : 

A Yes, there is, 

Q What were your expectations as to whether that wou]; 
take place? 


A The railroad having just completed a $50,000,000 


financing in the Pennsylvania company and knowing that major | 


corporations in this Period of January, February were doing 
major bond deals in size, I saw no reason at all in my mind 
why a $100,000,000 deal could not be done. 
Q Was it done? 
No, sir, it was net. 
It was scheduled for May and didn't come off? 
That is correct, | 
For what reason was it called off or Post poned ? 
The syndicate offering the bond deal couldn't 
generate enough interest 9f people and institutions to buy 
it because of the very unsettled conditions that: took place 


in this country at that time, 
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Q What are the conditions that you are referring to? 

A Well, there was a whole series of them. The long 
term interest rates were moving higher, you had in the latter 
part of April and early May the Kent State incic>nt, you had 
the bombings and invasion of Cambodia, you had the stock 
market that moved down to the lowest time in something like 


six or seven years, down to the mid six hundreds, r remember, 


and we had a number of bond issuss being postponed regularly, | 


| 


and there was just general fear and concern in the financial 
community at that time. 

Q I show you Exhibits EL, EM and EO for identifica- | 
tion and ask you whether with the assistance of thase exhibits 
you can fix for us the late of the Cambodia incursion? 

A This article in the New york Times of May 2, 1970. 

Q And the date of the Kent State tragedy? 

A Again, @ photograph and article in tha thew Yor k 
Times dated May 5, 1970. 

Q There were riots and student strikes all over 
the country, weren't there? 

A Yes, 

Q Can you fix from this the date when the stock 
market hit another low, the lowest it had been since April, 


1963, according to this article? That was when? 


A This article is entitled, Exhibit EO, New York 
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Times, Mey 15, 1970, 
MR. PIEL: I offor those in evidence, your Honor. 
THE COURT: Any objection? 
MR. STITT: No objection, your Honor. 
tpetenisns*s Exhibit EL, EM and EO were received 
in evidence.) 

Q Were other bond issues withdrawn -- that wore in 
registration or where' there had been announcements that 
financings would be done, were there other bond issues that 
were postponed or withdrawn? 

A At this time? 

Q At that time, 

A In May? Yes. 


Q If you have looked into this, between March Ist 


were cancelled or indefinitely postponed or post poned on 


| 
! 
and June 30, 1970, how many bond and debenture debit — 


account of market conditions? 

A 35 to 40 that I am aware of. 

Q I show you a compilation of items from a 
publication called Eliot Sharp's Corporate News, which is 
our Exhibit PH for identification. Tell: us what Eliot Sharp's 
Corporate News is? 

A This is a Gaily newsletter put out by ono of the 
Senior reporters for the mvestment Dealers Digest to 
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professionals in the syndicate departments of the Wall Street 
houses and the traders in the street houses that are concerne 


with what the calendar of security issues is. This would 


be for both bonds and stock, and usually these letters gave 


an interpretation or feel for what those markets were each day... 
Q The syndicate that's Planning to put a bond issue 
in would love to find a day when some other issue isn't 
being offered, is that right? | 
A Yes. 
Q So it is used in the regular course of business | 
by you investment bankers for that pur pose? | 


A Not by myself, by our syndicate department and 


bond traders, and so on. 


under your supervision? 
A Yes, 
Q There are handwritten notations on it. On the 


left-hand side I take it in the Margin that's the date? 


| 
! 
Q Was this compilation made at your direction and | 
| 


A That is correct. Starting in March.My Xerox copy 
doesn't show the month. 

Q It does show just below the middle of the first 
page and turning the pages that most of these siete 
occurred in May and June, is that correct? 


A By a quick eye scan, yes. 
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Q There is some other handwriting. There is a slash 
with letters either to the left or right of the slash, Will 
you explain that? there is a legend for it at the top, but 
will you explain it for us? 

A Yes. The man that I asked to prepare this for 
me the other day told me that he was not able to go back 
to the individual prospectus for each one of these issues, 
We just simply didn't have them’ in our library. So Y asked 
him -- and if he had, he was to find from that Prospectus 
what the Moody 's rating, bond rating and the Standard «& 
Poor's bond rating was, if they had bem obtained, if it 
was a preliminary Prospectus, or what, and if it had been 
obtained and in the Prospectus. In the-absence of that 
I asked him to do the next best thing, to go the Moody's | 
Manuals, bond manuals, for that Period of time se March, | 
Apri te May and June, and if the bond deal had pane done, | 
to record for us what the bond rating was that that particulas 
issue got. In the absence of that, he was to fing out from 
Moody's manuals at about that time what the extant bond 
ratings were-- 

Q Of a particular issuc? : 

A Of a particular company. This gave you @ rough 


indication as to the bond quality of these Particular issues. 


Q So if the letter, such as in the first item, which is 
| 
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March 2nd, the letter to the left of the 8lash, such as uB 


in that instance, then that means it is a Standard & 


Poor's rating? 


A Correct. 


Q And if it is to the right it means he found it 


A Correct. Or in a prospectus, 
MR. PIEL: I offer it in evidence. 
MR. STITT: No objection, your Honor. 
(Defendant's Exhibit FH was received in evidence.) 


Q At any time prior to March 16, 1970, Mr. Wilson, 


in the Moody's mauual? | 
| 
| 
| 


did anything com to your attention, any fact or deve lopment 
which caused you to suspect that there was a risk that the 
notes that you were offering in the short term monsy market 


would not be paid as they matured? 


A No, there did not, 


Q Did anything can to your attention that caused 


you at any time prior to March 16th -- on or prior to 


emer 


NOR ge Re 


~ ag 3P aks Sie 


March 16, 1970, to Suspect that the board of directors of 


this enterprise might decide to filo a petition for the re- 


ee 


wa? 


A No,sSir. 


t 


organization of the railroad? | 
; i 
Q I am going to ask you the Monday motning umeriae. 


questioa, which for that reason will be of questionable 
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assistance to the court, but if the court will permit, I 
would like to ask you from hindsight how you account for the 
fact that three months later the board of directors did 
decide to file a petition one Sunday for reorganization, 
without your having anticipated it before March 16, 1970? 

A To me it is a classific example of managerial 
blundering. 

Q Will you explain that? 

A Here is this railrouw. that had been put together | 
scveral years earlier, after years of study and es 
by the tec, it was even challenged and went to the Supreme 
Court -= 

Q Twice. 

A I don't remember that. I know it went to the 
Supreme Court. It was deemed to be in the public interest 


in that it had operating problems from both precedent 


| 
| 


to put these two railroads together. It was » unique ice) 
railroads. | 
Q And then they were handed the operating problems | 
of the New York, New Haven & Hartford too? 
A The New Haven-Hartford was added on I believe 
in ‘69. But what was unique about this railroad was ne non- 


railroad assets. It was one of the biggest land companies 


in the country, I think the largest land company in the count vs, 
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unencumbered, and both the asenta and the earnings power | 


from the se assets were, ave.table to the management, to these 
companies, this family of companies, to Operate this raii- 

road until they got these economies completed. In my mind, 

as I knew these officers of this railroad, as Xr dealt with 

them and IX listened and studied what they said, to me there | | 


were many, many options, managerial options, to convert 


assets tnat they had available to cash if needed, to get 


| 

| 
them through this three, five, eight-year period, whatever, | 
until the econcmies were accomplished. If I could refer to ee 
blue sheets, I'd like to indicate right in the blue sheets 


the type of options that were available to the railroad 


1 Ihh 31 Wilson-direct 
F and many, many 07 these assets, non-railroad assets, wers 
10 
eS ll 
e ” 
: 13 
: 4 
| 
| 


| 
| 
og) < that w sevesce amd that I knew about, either from my own | 
: 16 | people av Goldman, Sachs or I personally had had discussions 
Y with them. They are the types of categories and the types | ; 
18 of for instances that this railroad and this management | } 
19 had available to bring to bear, to get cash if they saw the 
noed, | ; 
Q OQ you consider that there was any element of | 


a political decision to throw the problem into the lap of 


MR. STITT: I object to the form of that quostion, 


the government? 
| 
THE COURT: Sustained. you don't have to go 
| 
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through it. 


MR. PIEL: I think we can point those out in our 


brief, Mr. Wilson. you testified before the Securities and 


Exchange Commission, did you not? 


A Yes, yes. 


Q Were 
thar. occasion? 
A No, 


you cross-examined by your own counsel on | 
Q Only by the SEC examiner? | 

4 
A That is correct, | 


Q You have before you and have been referring to 


the credit file in answering questions here. Did you have 


A No, sir, 


Q You did not have it before you? 


i 
H 
that before you when you testified before the SEC? | 
a No, sir, — | 


Q Your deposition was taken in this action? 


A Yes, it was, | 
Q You were examined by the liaison counsel for all the 
Plaintiffs in these various cases that have been brought? 
A Yes. 
Q Were you cross-examined by your own counsel? 
on No, 


There were occasional questions to Clarify | 
but very fow questions | 


Ti 
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cross 
by my own counsel. 
Q Did you have the credit file placed before you 
when you testifiad? 
A As it is sitting here? 
Q Yes. 
A No, I did not, 
Q Were you shown some things from it? 
A I was deposed on several occasions, and in 
late December, 1970, and first few days of ‘71, if I have 
those dates correct in my mind, I did not have the docume nts 
that were in this credit file Placed before me. 
Q Later on a few were shown to you in further 
questioning? 
A Yes, they were, 
MR. PIEL: That is all I have, your Honor. 
THE COURT: We will have a short peceas and Mr. 
Stitt cm get his ideas together and we will start the 
cross-examination. 
(Recess.) 
CROSS-EXAMINATION 
BY MR. STITT: 
Q Mr. Wilson, first of all r'd like to ask you a 


few questions on the Subjects of jurisdiction and disclosure. 


Is it true that in 1970 Goldman, Sachs had a duty to disclose | 
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2 all material facts to prospective purchasers of commercial 
3 p per which Goldman, Sachs is offering for sale? 
4 MR. PIEL: Objection, your Honor. It calls for 
5 a legal conclusion. 
"6 THE COURT: True, 
7 MR. STITT: Your Honor, I believe this is one 
8 


of the rules of the game, if Ir May use that term, 


9 THE COURT: I sustain the objection. 
10 Q Was Goldman, Sachs requestioned to keep any in- 
11 formation on Penn Central confidential at the request of 
12 Penn Central? 
13 A Not that I can remember. | 
14 Q I show you green,white and yellow sheets which | 
15 have been grouped together and received in evidence as | 
16 Exhibit F84. I draw your attention Spe cifically to the green 
7 sheet of February 18, 1970, regarding Penn Central Trans- : 
18 portation. I ask you, Mr. Wilson, whether such written | 
. 19 financial information, like the green sheet that you have 
20 before you, is of significance to banks beyond the informa- | 
21 tion contained eheseiar 
as MR. PIEL: I object to the form of that question. 
3 THE COURT: I don't’ know what you are talking about. 
” You are referring to the green sheet which is sheet number 1? 
25 


MR. STITT: Yes, sir, as an example. | 
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THE COURT: Is this in évidence, F84? 

MR. STITT: Yes, sir, Originally, your Honor, 
we had a Xerox and then we brought in tho originale to 
substitute, 

THE COURT: Go ahead. 

MR. PIEL: YX have an objection pending to the 
form of the question. 

THE COURT: I sustain the objection. 

MR. STITT: rf your Honor please, I would like 
to bring out through this witness that there is Significance 
in that commercial Paper transactions -- 

THE COURT: Why don't you ask him questions? 

Q Is it true, Mr. Wilson, that commercial paper 


transactions are treated by banks as loans? 


A If they are buying for the account of customers, 


they are not, 

Q And if they are buying for their own account? 

& It is my understanding that a bank, if they buy 
for their own account, would treat it as a loan, that is 
correct? 

Q Ts it also true that bank examiners expect to find 
written credit information on borrowers in bank files? 

A That's my understanding, 


Q Prior to 1968, were Savings banks authorized to 
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Purchase commercial Puper? 

A I don't know whether it was ‘68 or ‘67 or ‘6, ZX 
don't know the date. 

Q I show you Exhibit P81, a copy of Mr. Bruno's 
letter to Mr. Lyman, then president of the Franklin Savings 


Bank, dated June 24, 1968, and ak you if that refreshes 


your recollection? 


A Yes, it does, 


now refreshed? 


Q Would you answer the question with your ae 
A Would you read the question? 


(Record read.) 

Here in New york. . | 
A I don't think so. 
Q Is it true that Savings banks were first authorized 


to purchase commercial paper by statute enacted by the 


A Yes. 


Q Is it true that the Statute provided that sach 


legislature in about June, 1968? | 


commercial paper had to have the highest rating of an 
independent rating service designated by the State Bank ing 
Board? 

MR. PIEL: Objection. We don't need the 


witness' assistance on that point. 
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THE COURT: True. 

Q During 1968 to 1970 would you tell us what rating 
Services,if any, had been designated by the State Banking 
Board? 

MR. PIEL: hat question isn't on any issue in 
the case, you Honor. Mr. Bock testified -- 
THE COURT: I assume it is preliminary to Something. |' 

A X don't see it in this letter, and it is not 
clear from this letter and I don't have the legislation 
in mind whether they were talking about bond ratings or 
paper ratings. 

Q Do you know of any other rating service in New 
York State during the period June, 1968,: through April Ly 
1970, other than the National Credit Office, a subsidiary 
of Dun & Bradstreet? 

A Yes, 

Q Which ones? 

A Standard & Poor's, 

Q Do you know whether they were approved by the 
Banking Board? 

A I do not know. 

Q Besides Savings banks, were there other new 


investors coming into the commercial paper market in 1968 


and 1970? 
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A Yes, there were. 

Q By 1970, is it truc that Goldman, Sachs alone 
had som: 1,500 Purchasing customers? 

A I believe that num ber is correct, yes. 


Q Is it true that for these customers Goldman, Sachs 


had some 225 approximate ly issuing companies? 


A At any one time r don't think that» correct. 
In the course of a year or so, I think that number is corract, : 

Q Is it true that Goldman, Sachs handled these | 
issuing accounts On an exclusive basis? 

A With the exception of I believe at that time 
approximately six namos. 

Q And this would cover 211 commercial sales chenasiae 
the United States of that issuer? 

A That is correct, 

Q Of these approximately 225 issuing companies, were 
47 of these issuers new issuing accounts which Goldman, Sachs' 
took on during the period June 1, 1968, through April 1, 1970? 

A I do not have that figure in mind. | 

Q To refresh your recollection, Ir will simply show 
you pages 1863 to 1864 of your testimony in the Welch case. 

A Yes, I see that testimony. 

Q 87 of these accounts had just come in during that 


period? 
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That's what I testified to, yos. 
And that’s your. recollection, is it not? 

A It is my recollection I testified to that, yes. 

Q It is true, is it not, that investors in commerccia 
paper know -- Speuking generally -- that Goldman, Sachs is 
the oldest and largest dealer? 

A Generally, yes, I would like to think so, 

Q And it is also true that commercial paper investors 
place reliance on the fact that it is Goldman, Sachs that 
is selling the paper? 

A Could I have the first part of that question back? 

(Record read.) 

A Soine do. 

Q Ard it is also true that investors or some of 

A Some do, yes. I believe 80. ! 


Q And is it also true that some investors place 


\ 
! 
them place reliance on Goldman, Sachs credit department? | 
| 


reliance on the fact that Goldman, Sachs is monitoring these | 
companies and their affairs? 

A Yes, I believe that’s implied in the fact that 
we are selling it. Yes. 

Q And is this true of the new group of investors 


that were coming into the market during the years 1968, 


1969 and 1970? 
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A Not having those accounts in mind, X can't 
answer that question. Ir would assume so, 

Q In 1968 to 1970 -~ ye will just take it up 
through April 1, 1970, Mr. Wilson, were you responsible for 
the ultimate credit decisions on Penn Central or Penn Centra 
Transportation? 

| A Yes, 

Q Had you ever worked in the credit department 
of Goldman, Sachs? 

A I ama little confused by the word work in that 
Harold Wass, one of the partners of Goldman, Sachs in my 
training period, was the partner in charge of the credit 
department and I worked vety closely with him when I was 
on the purchasing side of Paper. I worked with him a great 
deal. But in terms of a title or an assignment within the 


credit department, the answer is no, I never had Such a title 


| 
| 
: 
| 
| 
| 


or an assignment. 


Q You were never at any time assigned to work in 


the credit department, were you? 


MR. PIEL: I think the question has been asked 


THE COURT: He said no. 


Did you ever work as a Credit analyst at Goldman, 


| 
| 
| 
| 
| 


SOUTHEKN DISTRICT COURT REPORTERS, COUR Fitts 
core saa sees ee rn w a eananenbaaguneneercnneanseseracesreresaper-ee" ene raERUnNerareaenee=napsenesnar tat 


een ABA RON 2 7 
EE ATRL 8 
——— 50 RS AO 


11382 


Wilson-cross 
No. 
Did you ever work as a credit supervisor at 
Goldman, Sachs? — 

A No. 

Q Did you have any experience by way of any other 
employment outside Goldman, Sachs as a credit analyst? 

A 

Q Would you tell us as Specifically as you can 
what, if anything, you personally did in connection with 
the initial investigation of Penn Central at the time or 
approximate time that Goldman, Sachs decided to handle its 
Paper back in 1968, I think the time is fixed? 

A I believe I have testified to that at this trial, 
that my role in reaching the credit conclusion that we 
wanted to take it on was one of my personal knowledge of 
the railroad officials, judgment about them, a luncheon 
with the chief financial officer in March of 1968, I be lieve 


Several phone calls with other officers of the railroad 


prior to August 1, 1968, In reviewing my credit file that | 


is in front of me here in preparation for this trial, Ir 
Saw articles that were in the press which brought back to 
me the fact ‘hat I had that knowledge, and it was this 
over-view that I had and my own judgment prior to talking 


with Jack Vogel, head of our credit department and asking 


ty 
11393 — 
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him for his conclusion of what his People had done in 
terms of their analysis and invest igation, 

Q Did you prepare any written memoranda in connocti 
with this view, review or over-view that you have mentioned? 

A Only in the fact that when we take on a name 
it is an indication that I have gone through that process, 
when we start to buy it. 

Q But you didn't create any paper or prepare any 
document in connection with this view? 


A No, sir. 


Q Do you know how much time by way of hours, days 


A It is very hard gOing back eight or nine years for 
me to tell you any precise number . 


Q Were you or was anyone in your department evaluatin 


| 
| 
or woeks that you spent on this view or over-view? : 
| 


Penn Central on a daily, weekly or month ly basis from the 
time that Goldman, Sachs started to sell its commercial paper | 
in 1968 through April 1, 1970? | 

A Could I have the first part of that question | 
read back? 

(Record read.) 

A I am troubled somewhat by the word “evaluating. “ 

I have indicated what my view -= what I saw my role to be 


a3 head of the department and making the ultimate credit 
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decisions in terms of my over-view. In terms of any study 
or report or whatever the credit department was doing, 
I can't speak with any knowledge of specifically what they 
did during that period of time for this account. 
Q Wore you evaluating Penn Central on a weekly 
basis? 
TRE COURT: You mean on a periodic weekly basis? 
MR. STITT: Yes, 
You mean every week Penn Cent ral-- 
THE COURT: That's exactly what he is asking you. 
No. 
Were you evaluating it on a monthly basis? 
No, sir. 
Was anybody in the department? 
In terms of a regular Structured review? 
THE COURT:. That's what he means, secular structured 


review, 3 o'clock every Friday. 


' 
| 
' 
| 


THE WITNESS: Not that I am aware of. 

Q Did you make any inquiry at any time in 1969 or 
until April 1, 1970, that assets of Penn Central on which 
you were relying had become encumbered? 

A I am troubled by the word “inquire,” Inquire of 
hom? I did not go out and read any specific document or 


check with any Moody's manuals or things like that to find 
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out if specific assets were encumbered. I didn't think that 
was my job. That was the credit department's job. I did 
not do that. 

Q I ask you, did anyone else in your department 
do it, to your knowledge? 

A I do not know from my own knowledge whether they 
did or did not. 

Q Do you have any recollection of discussing the 
credit worthiness of Penn Central with Mr. Evans, the 
analyst that it has been stipulated was assigned te Penn 
Central in 1968 and 1969? 

> -s Is the question do I recall any discussions with 
him about credit worthiness? 
(Record read.) 
A I Cannot recall any. 
Q Do you have any recollection of discussing credit 


worthiness 2t Penn Central with Hoffman, the analyst it has 


been stipulated was assigned to the account in 1970 at 


any time through April 1, 1970? 

MR, PIEL: I am going to object at this point. 
I haven't objected to this general framework that Mr. Stitt 
has used of up to April lst for general practice questions, 
but when we get to this case and issues in this case, what 


is relevant is what happened on and prior to March 16th. 


SOUTHLEN OINTRICT COURT REPORTERS, Uy COUR L HOG 


% 


THE COURT: Do you want to limit his question 
to March 16th? 

MR. PYEL: yes. 

THE COURT: All right. 

Through March 16th, Mr. Wilson. 

(Record read.) 

Q March 16th, 1970, 

A I cannot remember any specific discussions, though 
I feel in a general way when Jack Vogel wasn't around that 
I would have talked with him in Jack's absence. 

Q Do you recall any Specific instance where you did 
talk with Hoffman, and, if so, tell us when and what was 
discussed? 

A No, I cannot remember any Specific instance. 

Q XS i true that some of Goldman, Sachs * commercial 
Paper Companies are insurance companies? 

A Are companies -- y don't understand the questicn. 

MR. PIEL: Are insurance companies. 
THE WITNESS: That buy or sell Paper? 

Q That buy paper. r am sorry if I mislead you on that. 

A Yes, insurance companies do buy commercial paper 
from Goldman, Sachs, 

Q And they have been in the market for a good number 


of years, haven't they, even Gating back Prior to 1968? 
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Some of them, yes. 
Prudential, for example? 
Yes, 
You sell paper to Prudential? 
I did when I was a salesman, yes. 
Continental Ynsurance? 
& Yes, I handled that account. 
Q Is it true that such large institutional buyers, 
such as insurance companies, have credit departments of 


their on? 


A I can speak for the Prudential Insurance Company. 


Q Would that also be true of other insurance companies 
generally? 

A They would be more categorized as investment 
departments rather than credit departments, in my view. 


Q But amending the inquiry to use that term, it is 


| 
| 
| 


true that they would have these large either investment 
or credit departments? They would have their ow analysts 
that could study the paper that was under consideration? 

A Yes, 

Q In March, 1969, did the Continental Insurance 


Canpany drop Penn Central from its &pproved list? 


A Yes, they did, 


< ONE  Cee g bes eres 
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@ THE COURT: When? 
3 MR. STITT: March 24, 1969, Exhibit F26, your Hono j 
* 4 in evidence. , 
5 


MR. PIEL: I move to strike the question and 
answer as being beyond the relevant period, 

THE COURT: It is irrelevant, but he wants it 
in. I will let it in. It is meaningless to me. It has no 


impact on me, 


Q Did you receive any information as to that 
fact at or about the time? 
A I believe I did. 
Q How did you get that information? 
A I believe the salesman whose nama I don't remember 
now wrote a memorandum or came and talked with me . 


Q And that was Mr. Morris? I show you Exhibit F26 


in evidence. 


MR. PIEL: This is not a blue Sheet. It is a white 


sheet. | ; 
THE WITNESS: It was a memorandum, : 

i 

MR. PIEL: Not a blue sheet. | [ 

A Yes, it does refresh my recollection. 

Q I am going to draw your attention, I won't read | | 

the whole document, to the statement that -- reference to | 
a New York Times article, and it Says “It was a negative 4 
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article and according to their interpretation the outlook 
for the company is not as sound as they thought when they 
first analyzed the company’s financial condition. According yat 
in view of the fact that there are alternative companies 
whose notes are available in thé open market, they decided 
that at the present time they would not purchase the notes 
of Penn Central Company." 
I asx ny Wilson, to tell us the steps, ~ 

if any, which you took to Make inquiry as to the reasons | 
Continental took this action or what their more recent | 
analysis showed of Penn Central? | 

A Knowing the Secretary-treasurer of the company, | 


I didn't take any action at all, 


of Penn Central and Goldman, Sachs officials on September )1, 


| 
Q On direct examination you testified as to a meet ing! 
| 


1969, which is the subject of a blue sheet misdated but 
which is Exhibit F7 im evidence. 
A May I refer to it? 
Q Please do, 
A September 19th, is that correct? 
THE COURT: It is misdated. It should be 


September llth. 


5 ibe “pa deme See Ase eg ae we 


Q Did you attend that meet ing? 


ap haere 
vee 


i es 
be OE Lt pe EN Fwy 
+ 


4A Yes. 
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Q 4t was you and Mr. Drypolcher and Mr. Vogel from 
Goldman, Sachs and Mr. O'Herron, the vice president of 
finance for Penn Central? | 

A Right. That is also indicated here and that is 
my recollection of who was there. 

he Did you set up this meeting on the llth, referring 
to Exhibit F7? 

A I believe I did, yes. Not directly with John who 
I had not met prior to this date,but with one of his 
associates, 

Q Was that as a result of a telephone call that 
you received from Mr. Loder on September 3, 1969, and 
I direct your attention to a blue sheet of that date, 
Exhibit F22 in evidence? 

A Yes, that's what the blue sheet indicates, yes, 
and it is my recollection. 

Q Is it true that Loder called you at that time 
ciseben tes plans by Penn Central to request permission from 
the ICC to increase their outstandings from $150,000, 000 
to $209,000, 000? 

A Yes. 

Q Was it as a result of that inquiry that you 
decided to have this meeting on September llth? 


A I am sure it was. 


114%a 


Wilson-cross 
That's your best recollection? 
Yes, it is, 
@ Did you have in mind any questions that you 
wanted to ask at the Subsequent meeting on September 11th? 
A I can see by my September 3rd blue sheet that I 
wanted to use this occasion in meeting John O'Herron, the 
new treasurer, and meeting with Bob Loder, if he was going 
to be there, to get brought up to date on any plans that 
the railroad had for the remaining portion of the year. 
So any questions I might have had would have related to 
that background in setting up the meeting. 
Q You had a lot of questions to ask about the marger, 
did you not, and how it was going? 
A Are you talking about on September 19th or 
September llth? 
THE COURT: He is referring to the note of 
Septembsr 3rd, the last sentence, 
(Pause .) 
THE WITNESS: yes. 
Q And you had a. lot of questions to ask about their 
cash position and cash flow? 
A The phrase is “we" in the sentence, not I. "We 


have a lot of questions to ask about the merger, cash flow 


and long term financing." 
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Q Weren't you the author of this blue sheet of 
September 3rd? 
A Yes, I was. 
Q And sc it is true that you did have a lot of 
questions to ask about their cash position and cash flow? 

THE COURT: You mean he alone or the other members 
of his group? 

THE WITNESS: That's the distinction he is trying 
to draw. You asked him whether he had a lot and he says 
the words is “we," not "I." 

Q Take it as a group, take it aS you personally 
or take it both ways, Mr. Wilson, whatever is most convenient 
for you. 


A The amwer is yes, we had questions to ask, yes. 


A Yes. As it is indicated that 1 must have had them 


Q Concerning those subjects? | ( 


in my mind or I wouldn't have written it on September 3rd. 


Q and you also had questions to ask about their long : 
' 
term financing plans? | 
A Correct. | 
Q And you so noted these questions .. your memorandum 
of September 3rd? | 


A I so noted the questions? 


Q So noted these questions that you had to ask in 
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your contemporaneous memorandum of September 3, 1969? 
I direct your attention to the last line or two. 

fs Yes, but I didn't list the questions. 

Q Yes, I realize that. At the meeting of 
September llth, and now xeferring to the sheet dated 
September 19th or misdated September 19th, Exhibit P7 
in evidence, Z#@k you whether at that meeting Mr. O’Herron 
made any statements concerning the cash position Or cash 
flow or cash Projections of Penn Central? 

A I believe he did. xt is recorded in the last 
sentence of the last paragraph, 

Q and is it true that Mr. O'Herron pointed out 
that Penn Central would be in a very tight cash position 


in the first quarter of 1970? 


a 


A That's what the sentence reads, and I believe 


that's what he told us, 


Q And he asked if Goldman, Sachs would put out az 


ee 
Sa PARE Se qe 


much paper in April or longer? 


oo ~ 


eo 


A Por maturity in April. Put out much Paper now 
for maturities comina due in April, May. 


Q June? 


eT ot eee 


A June. I don't know what 270 days from September 


would be because we couldn't go beyond 270 days, 


Q But did Goldman, Sachs have that request in mind 


a 
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in its subsequent Selling effort of Penn Central commercial 
Papor? 

A * don’t know whether we did or not in this ii 


case. You have got a rising rate market, and all our issuers 


would have tried to Lock in long maturities at the then 


so I don't know whether we paid any more attention to this 


request than others. I am not the person to ask that question, 


Q Drypolcher and van Cleave got indicated copies 
of this memo, did they not? 


current low rates if they thought rates were going higher, 


& yes, they did, 
Q Did you ask Mr. O'Herron any Specifics about this | 


very tight cash position that he was projecting for the 


| 
first quarter of 1970? | 
A I don't recall. | 
Q Did you ask him any questions about Penn Central's | 
cash flow? | 
A .Only in the context of the items that Jack Vogel | 
recorded in this particular blue sheet, yes. | 
Q Which items are those, Mr. Wi lson? 
A Two come to mind, One is the fact that they were 
going to increase their commercial paper from 150,000,006 


to 200,000,000, indicated a need for cash, and they had to 


get ICC approval for that, which they decided to proceed 
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with, and, two, they were contemplating at ‘nde eeies a 
$40, 06, 000 financing in the Pennsylvania company. So 
those would be two specific items that come to mind. 

Q Any others that come to mind on reviewing that 
document ? 

A John made a very, £ thought, interesting ob- 
servation. 

Q I am referring to the document now. 

A So am I, 

Q Sorry to have interrupted you. 

A Excuse me, In that -- it goes back to this 
question of putting these two railroads together and eet 
ing economies in size, Particularly, John pointed out if-- 
he mentioned if the company could increase its freight car 
sees from a rate of 8 per cent to 13 per cent, it would 


mean an increase of one and a half billion dollars in ns 
| 


| 


with a resulting very favorable impact on earnings. This 
at that time meant to me was an objective of trying to get 


greater usage of the railroad cars in the railroad, which 


Q Did he mention any long term financings which 
the railroad itself, the company that was issuing the paper, 


then Penn Central, had in mind? Or was this Strictly the 


| 
again would impact cash flow. i 
| 
| 


Pennsylvania company that was going to do the long term 
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financing? 

A He did not, but there wus no distinction in my mind. | 

Q Did he tell you how much cash he was projecting 
to have on hand in the first quarter of 1970? 

A No, he did not. 

Q Did you ask him? 

A No, I do not recall asking him. 

Q Did the subject of bank liens come up during 
the course of this meeting? If so, would you tell us who 
brought it up? 

A The answer is yes, the di»-ussion of bank liens 
camo up. I do not know who brought it up. 

Q  . Did Mr. O'Herron volunteer to get some additional 
bank liens since he was going to be applying for an 
additional $50,000,000 in outstandings? 

A No, I do not recall him volunteering to get 
more bank lines. 

Q Would it be your recollection that it was you 
who brought up the subject of an increase of bank lines 
which I believe was then up to $100,000,000 in all or two- 
thirds coverage? 

A I assume I did. I just don't know. 


Q Is that your best recollection, that you did 


bring it up? 
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THE COURT: What did you Say? 
Q Is that your best recollection, that you did make 
this suggestion? 
THE COURT: He Says “I assume I did but I don't 
realy know." 
Q I direct your attention to this Statement in 
the first Paragraph of Exhibit P73 “It is his intention 
to use the $50,000,000 outside lines ana $50,000,000 of the 
revolver as back-up for the $200, 000, 000 commercial paper, 
R.G. Wilson discussed the nuances of the current commercial 
paper market, Particularly the stronger emphasis On bank 
lien coverage in the minds of investors, He asked if it 
Were possible for Penn Central to get an- additional 
$50,000,000 in lines, and John said it was, but he would 
Prefer not to do 30." 
Do you recall that exchange with mr. O'Herron? 


A I do not recall the Specificvwords, but it comes 


back to ma that that discussion took place, from reading 


this blue sheet, yes. 
Q In response to your request, O‘Herron said that 
he preferred not to get these additional lines? 


A That is correct, 


11544 


Wilson-cross 
THE COURT: What does that mean? 
MR. STITT: That was a word that Mr. Vogel used 
in his testimony. 
THE COURT: We are asking this witness -- at 
least you are asking this witness what Mr. O'Herron said. 
Q Do you recail anything further as to what Mr. 
O*Herron said, Mr. Wilson? 
& I do not recall anything specifically that John 
O‘Herron said at this time on that matter, 
Q Did I understand your direct testimony to be 
that you gave an affirmative opinion to Penn Central 
in connection with its application to go from 150,000,000 
to 200,000,000 at or about this time? 
THE COURT: What? 
Q Did you give any opinion to anyone in connect ion 
with Penn Central's applicaion to the ICCto increase its 
outstandings from 150,000,000 to 200,000,000? 
THE COURT: By opinion you mean whether it is 
a good idea or whether it is worthwhile or whether the 
financial conditions ‘of the’ company would permit it? x 


don't know what you mean by opinion. 


Q Were you asked to express any views, either written 


or orally, on this Proposed increase or rclating to it, Mr. 


Wilson? 
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I believe I was, 
Would you tell us about that, please? 

A My recollection is that John O'Herron asked 
whether I felt that ‘he market could absorb an increase 
from 150,000,000 to 200,000,000. I said yes, r thought it 
could, 

Q Before giving that view to Mr. O'Herron, did you 
consult your credit department? 

< I wouldn't consult the credit department on 
a Marketing consideration, no. 

Q So your testimony is you did not consult them? 

THE CGURT: Why should he consult them? He is 
being asked can he sell it, not whether it is good. 

° Isn't it true that by going up from 150,000,000 
to 200,000,000 and with the level of bank line coverage 
remaining at 100,000,000, the percentage of bank lien 
coverage for the railroad was now being reduced from two- 
thirds to 50 per cent? 

A Yes, but I don't understand ~- 

THE COURT: He doesn't need the credit department 


to tell him that. 


Q On direct examination you were asked about 


a blue sheet, Exhibit F17 in evidence, dated November 10, 


1969. Do you have that blue sheet before you, Mr. Wilscn? 
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Yes, I do, 


Did you prepare that blue shest on or about that 


I am sure £ did, 

In the memorandum you state, “In talking with 
John O'Herron, vice president, this morning about how fast 
we could put out the additional $50,000,000 Penn Central 
paper, I told him that the recent article in the New york 
Times financial page quoting their counsel, mr. Cox, to the 
effect that Penn Central was having a very rough time with 
the merger could be very harmful to the sale of their 
commercial papor. I advised him that they may be wanting 
to be thinking about getting another $50,000,000 of standby 
lines." 

What was Mr. O'Herron's response at that time 


to your suggestion that he get another $50,000,000 of bank 


A I don't know. I can assume it, but I don't know. 
Q Did he get the lines? 


A No. 


Sarivicaasunevarsdtceginiogunincanmmmmena imemtenbiaemtmeneaancenattenertos 


Q Das he ever get them? sr. Wilson, it is a stipulated 
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} 

| 

t 


7 a, | BRO OS OPES OEP SD ree oar e SEAT? EM SLUR ELy een * 


fact in this case that Penn Central had no more than 50 per 


cent bank line coverage from November, 1969, through June 21, 


1970. Does that refresh your recollection? 
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A From what dates, please? 
From November, 1969, through June 21, 1970. 
I believe that's correct. 


So he didn't get these lines, did he? 


» O PP» VD 


He got other lines but he didn't get $50,000,000 
in the transportation company. | 

8. Be padi 8200000, Hoo eb cute eine in two different 
groups, did he not? $50,000,000 of revolver coverage 
and $50,000,000 in back-up? 

A Yes. 

THE COURT: For the commercial paper? 

Q For the commercial paper? 

A That is correct,. 

Q Is it your testimony that he did get additional 
lines to support the commercial paper? 

A No, I didn't testify to that. No. 

Q Did you make any inquiry of Mr. Coax concerning 
the nature of the very rough difficulty with the merger 


that he had expressed in his Statement as reported in the 


Times? 
A No. 
Q Wasn't the merger one of the Subjects which you ; 


had intended to take up with Penn Central officials at your 


meeting in September? I refer you to your blue sheet F22 


{ 


} 
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2 of September 3, 1969, 

3 A I am lost in that question. 

4 (Record read.) 

5 A I believe we talked about the merged railroad 
» 6 on September llth, so I don't understand the word “intend. ' 
7 Q Getting back to September llth, what were you 

8 told then about how the merger was going? 

9 A My reference to that is in terms of the -- that 
10 last paragraph where John O'Herron was pointing out his -- 
11 how familiar he was with the merged railroad and some of the 
12 ideas that obviously had been considered with him in the 
13 new position of treasurer. 

14 THE COURT: Wait, wait. you are. relating the 

15 


blue sheet of September llth to the blue Sheet of November 10th 


regarding Cox? 


" MR. STITT: Yes, sir. : 
18 THE COURT: How could this witness have brought | 
| 
- 19 up at the September llth meeting the Cox statement? 
20 MR. STITT: I am not suggesting he brought up | 
21 the Cox statement. I am Suggest ing that, if your Honor 
ie will look at the last two lines of F22-- 
. THE COURT: I am familiar with those, 
a MR. STITT: -- that the merger was one of the 
25 


Subjects to be brought up at this meeting of September llth. 
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I am trying to pursue it further and fing out from this 


3 witness what information he got from O'Herron as to the 


4 Status of the werger and how it was working out, 

5 THE COURT: You mean not the status of the morger. 

6 It had merged already, had it not? 

7 MR. STITT: Oh, yes. 

8 THE COURT: You mean how it was working out and 

9 the impact on the financial condition of the marged company, | 
10 I assume is your question. { 

ll MR. STITT: Yes, sir, 

2 THE COURT: Now, Mr. Wilson, did you discuss 7 
13 with O'Herron on September llth as indicated by Exhibit | 
14 F7 any impact of tho merger on the financial ROnt EE ion : | 
15 of the new company? | 
IG THE WITNESS: X can't recall in that it {is not | 
W recorded in the blue. sheet, | if 
i I | 


So you have no recollection of having done so? 


| i 
y A No. X don't have any recollection of having done so, 
t 
20 . 


Q When you saw this article and-- 


THE COURT: What article? 

Q Referring now to the Times financial Page article ; 
a quoting Mr. Cox and wferred to -~- 
- THE COURT: Referred to in Exhibit P17. 
25 


MR. STITT: Yes, sir, 
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Q Would you teil us whether you took any steps 
to fini out what Mr. Cox had in mind when he was referring 
to a very rough time that Penn Central was having with the 
merger, to use your words? 

A I don't recall asking any questions regarding 
the article that was in the New york Times financial page 
about the problems of the merger, whatever they were. 

Q Did you take any steps to find out from Mr. Cox 
or anyone else as to this very rough difficulty with the 
merger that he was referring to? 

A No, I did not. 

Q From your direct examination, did you testify 
that there were two reasons why you discounted Mr. Cox's 
Statement? 

A I don't recall my direct testimony, but I can think 
of two reasons right. now that como back to me, + don't know 
whether they are the same two reasons. 

Q First of all, didn't you testify on direct that 
One of the reasons for discounting “Mr. Cox's statement 


was that he was not inside counsel for the railroad, but 


A I remember testifying to the fact that he was 


outside counsel and there were hearings et the rcc @bout 


| 

| 

| 
rather a member of the Washington firm of Covington & Bur ling? 
| 

| 

' 


enother merger, the & & O and the C & O, and the Penn Cent 1 
i 
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was opposed to that marger and he was Penn Central's counsel 
at thet hearing to discourage the B & O and c & 0 to merge. 

Q Did you attribute any Significance to the fact 
that Mr. Cox was a member of the Covington firm as opposed 
to a house counsel or on the house counsel staff of Penn 
Central? 

A At that time? 

Q Yes, 

A No, I don't believe so. 

Q Is it also true that, as you testifiod, z believe, | 
on your direct examination -- correct me if I am wrong, | 
Mr. Wilson -~ that a second factor was that you head been | 
Previously told by Mr. O'Herron on October 22nd, this is : 


Exhibit P20 in evidence, that Penn Central would show 


quarter would be in the black with a good improvement? 


A Yes, I did testify to that, 


| 
| 
a small loss in the third quarter but anticipated the fourth | 
| 


Q I dont want to get too far ahead of things, but 

on February 4th Penn Central reported losses for the fourth : 

quarter, did they not, .as opposed to this profit with a good 

improvement that Mr. O*Herron had predicted On October 22nd? 
A Yes, they did, : 


Q And that news came as a complete surprise to you, 


didn’t it, Mr. Wilson? 
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A It came as a surprise. Whether it was a complete 


One set of numbers, a black number, and it was reported a 
red number. 

Q Mr .O’Herron's prediction of October 22nd having 
not panned out, did you then take any steps to contact 
Mr. Cox Or anyone else to find out what Gifficulties Penn 
Central might have been having, what financial difficulties 
they might have been having with regard to this merger? 

A No, because I was going to meet with the chief 


financial officer and the treasurer the next day. 


sutprise-- yes, it was a Surprise. I was anticipating 


Q Did you ever follow up on the information containe 
in your blue sheet of Exhibit F17, November 10, 1969? 
A By follow up you mean have any discussions with 
Mr. Cox? 
Q Or his office. 
A . No. 
THE COURT: You are comparing, Mr. Stitt, 
the F2 exhibit, February 5, 1970, with the F20 exhibit 
of October 22, 1969, 
MR. STITT: And also F17, your Honor. 
THE COURT: The former indicates an Operating 
loss for the year. It doesn't indicate what happened 


in the fourth quarter. 
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Q Is it true that there was a loss for the fourth 
quarter of 1969? | 
A Yes. 
Q And would it refresh your recollection if I wero 
to suggest that that was $16, 000, 000? 
A I don't have the exact number in mind, but I belie ol 
f testified that there were two unusual -- 
THE COURT: Wait. Is it agreed that the fourth 
quarter loss was $16,000,000, Mr. Piel? 
MR. PIEL: Your Honor, in Exhibit A, the Penn 
Central press release of February 4th, and it Says that 


Penn Central Transportation Company had a fourth quarter 


loss, operating loss, that is, of $16,000,000, and a fourth | 


quarter consolidated result showed a deficit of $13,000,000 
compared with 36 for the Same quarter -- $36,000,000 deficit 
for the 1943 quarter, net earnings of 36. : 

THE COURT: All I am interested in is the 
operating loss for the fourth quarter of Penn Central Trans- 
portation, 

MR. PIEL: It was $16,000,600 compared with a 
loss of 19 in the third quarter, 

Q Do i understand from your direct nits enamel 


that it was your understanding that Penn Centrai was using 


the proceeds of its commercial paper sales for working 


. 
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Capital purposes? 
A I think I testified that was waht r assumed it was 
for. 
Q Was that understanding Or assumption true fo: 
the years 1968, 1969 and through March 16, 1970? 
A Yes, 
Q I show you Exhibit F48, report of the Interstate 


Commerce Commission served November 6, 1969.approving 


the increase up to $50,000,000. pia this — come to your 
attention, Mr, Wilson? 
A At some point. 1 don't know when. Yes, 


Q Can you tell us when with reference to the first 1 


A I don’t understand the question. 

Q Do you recall @pproximately when you examined 
this report? ; 

A I do not recall when I examined tne report, 


I think it was -- I don't remember when. 


half of November, 1969? : Ti 


Q Is it true that from the fall of 1569 to the Spring, 
of 1970 you did not know whether Penn Central was using 
its commercial Paper proceeds for current purposes? 

A I assumed it was. I can't testify that I knew. 

Q Did you make any inquiry as to such use? 

A Not that I can remember . 
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Q Now I'd like to move ahead to the events of 
February 4th, 5th and 6th, 1970. I believe you testified 
that on the afternoon of Wednesday, February 4th you receive 
word for the first time that the railroad had sustained 
a $16,000,000 operating loss for the first quarter or for 
the fourth anne. excuse me, of 19697 

| A I do not believe r testified to that. 
Q Is that the fact? 
THE COURT: Is what the fact? 

Q That you did receive news that the railroad 
was going to sustain a loss for the fourth quarter for the 
first time on the afternoon of February 4th. 


A I do not know that. 


A Yes. 


Ld 


Q Do you recall being in your office that us 
1 


Q And do you. recall ae news coming through about 
Penn Central on the ticker? 

A Yes, 

Q What news was that? 

A It was garbled, it related to, as r remember it, 
the operating results for the year of the railroad and the 
wiih itenes profit for the year and the $125,000, 000 charge 


of some kind, and Ir Gidn't know whether that was to net 


© 1164 
1166a 


lhh 69 Wilson-cross 

It was so garbled, Xx don't know. My only distinction I am 
making here, I don't remember any quarterly results. ‘There 
could have been, but I don't remember any right now. 

Q I show you page 133 of your examination before 
trial and ask you whether the testimony contained on that 
page would refresh your recollection. 

a It does refresh my recollection o what I 
_testified on this date, 

Q Would you give us your recollection now refreshed? 

A All that reading means to me is that I testified 
on that date that the fourth quarter results vere that 
garbled news. It doesn't. refresh me now that I Seiciiend 
it then. 

Q In any event, as a result of this news on the 
ticker, did you take any steps during the remainder of that 
day or during the evening? 

A Yes, I did, 

Q What did you do? 

A Whoever was left in the office at this time, whether 
it was 5:15, 5:30 or a Quarter of 6, any one of people like 
George Van Cleave or Jack vogel, I would have talked with 


about it. Then I decided -- 1 probably called Gus Levy's 


office to find out if he was there and I learned that he 


was in St. Louis, and I called him from home at night. 
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Q Did you reach mr. Levy in St. Louis by telephone 
from your home that night? : 

A Yes, sir, I did, 

o wilt you tell us what you said to Mr. Levy and 
what Mr. Levy said to you Guring that telephone conversation? 

A I don't remember the exact language of that phone 
call. : 

Q What was your purpose fn calling Mr. Levy in 
St. Louis that evening from your home? 

A My recollection of the reason that I called Mr. 
Levy in St. Louis is from my home was to inform him of this 
news,éven though it was deficient, I didn't know exactly 


what it was and I wouldn't know until the next morning when 


it was in the press, to alert him to the fact that this 


had coms: across the tape, this was an account that he was 
the primary contact for at Goldman, Sachs, and my role 
as one of his partners was to keep him informed of companics 
where he is the man contact. : 

Q Did you have in your own mind before you made 
that telephone call that you ought to meet with some Penn 
Central financial officials? : 

A I don’t remember. 

Q Did you make a request of Mr, Lavy to set up 


a luncheon meeting with any Penn Central officials? 
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A Aré you talking about the evening, that evening 
1 called him in St. Louis? 
Q Yes, 


A I don't believe so. I don't think so. Possibly, 


but I don't think SO. 


Q i Show you your testimony at page 159-160 -- 
Testimony where? 

Q This is on examination before trial, Mr. Wilson, 
on -- I believe the adjourned date of the examination is 
December 29, 1969, and I direct your attention-- 

THE COURT: What is that? 

Q I'm sorry, 1970, and r direct your attention to 
testimony beginning at the bottom of page 159 and going 
over to page 160. I will put that in front of you. 

A Yes, I finished reading the testimony. 

Q Does that testimony refresh your recollection 
as to whether or not you made any request of Mr. Levy 
in your telephone call to him that night? 

A No, it does not. It refreshes my recollection that 
that is what I testified to when I didn't have my credit 
file in front of tidy, tant it does not refresh my recoll2ction 
that that is what happened, 

Q Were you asked these questions and did you give 
these answers beginning at the bottom of page 159 of your 
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examination before trial: 


4g 


It is a lot of money, it sure was. How was the 


conversation with Mr. Levy left? 


"A 


As I remember it, XY made a request to meet with-- 


to ask him to set up a luncheon appointment where he and I 


could meet with Dave Bevan and John O'Herron. 


i‘ 
“A 
"< 
“A 
"Q 
“A 
"Q 


“A 


A 


Q 


Did he do so? 

He agreed to do so and in fact he dia. 

When did this meeting take place? 

At lunch on Pebruary 6th, 

Where? 

Recess Club, 

In New York City? 

Right.” 

Did you give those answers to those questions? 


Yes, I did, 


I take it from Exhibit F3 in evidence, the blue 


sheet of February 6th, that mr. Levy was successful in 


arranging that luncheon meeting? 


A 


I cannot testify to you that r know who or how 


the mechanics of Setting up that lu*cheon came about. It 


just escapes me, 


Q 


Who was the host at that meeting attended by Mr. 


$ 
| 
Levy, yourself and Messrs. Bevan, O’Herron and Loder, a 
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to Exhibit F3? 
Z 3 A fT believe it was in my name, 
Oy 4 THE COURT: You mean you signed the tab for the lunch§ 
oe a 
. 6 Q- Does Mr. levy also belong to the Recess Club? : 
7 : THE COURT: Oh, come on, Mr. Stitt. 
’ 8 Q The following morning you telephoned Mr. Hemphill, 
a your consulting partner in Chicago? 
10 A The following morning azter the luncheon? 
& 11 ej I’m sorry, I apologize. Taking up now subsequent | 
12 to your telephone conversation with Mr. Levy on the night ! 
1S of February 4th, do 1 indieretand that you called mr. Hemphilk 

= M in Cnicago the following morning. 

. f : 15 A Having read through these blue sheets and seeing | 
16 that I state in here that r Called him the next morning, 4 mt 
uv my answer is yes. That's my recollection. | 
9 Q You are referring to your blue shest of Exhibit : i 
" F2 dated February 5, 1970? | 4 
” A Yes, 

21 Q What caused you to call Mr, Senpniias Was it any- 
. ' > thing that Mc, Levy might have said? : 
8 A No, I don't believe so, | 
i Q Would you tell us what you said to Mr. Hemphill + 
Ss 


and what he said to you during that conversation? 
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A I can't remember the specifics of that conversati of 
3 | In fact, I remember very little about at. 
4 | Q Would you tell us what little you do remember 
5 about it? | 
Se ie P ‘The fact thas it is recorded in this Pebruary 5th 
71 bhee sheet and that I obviously called him or 1 wouldn't 
8 have put ies in the blue sheet. 
9 Q You recall ie aia) else about the conversation 
10 except a blue sheet shows you called him and apparently 
11 talked about Penn Central? 
12 A To me, my best recollection would be that it 
13 was an opposing where I was Opposing one of my partners 
vs about this situation. 
. 1b Q Proceed further on February 5th, on that date 
16 we did have the news paper publicetion of the 1965 year 
W and fourth quarter operating losses for Penn Skea Trans- 
r ug poration Company? | 
9 A Correct, 
20 Q And they were respect ively $56, 000,000 for the year; § 
21 and $16,000,000 for the fow th quarter? 
Os A I accept that, if that is what they were. I don't 
@ have those numbers in front of me, 
™ Q Proceeding to Some other evonts on that date, 
.: ; 


we had, first of all, the telephone call from mr. Rogers to | 
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to Mr. Vogel -~ from mr. Rogers of NCO to Mr. Vogel as 


set forth in your blue sheet Fl or Mr. Vogel's blue sheet 
of February 5th, Fl, and your blue sheet of February 6th, 
is that true? 

THE COURT: We will adjourn for lunch until 


2 o'clock, 


(Luncheon recess to 2 P.M.) 
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' AFTERNOON SESSION 


2:10 P.M. 


ROBERT WILSON, resumed. 


CROSS-EXAMINATION CONTINUED 


BY MR. STITT: 
" Q Just before lunch we were proceeding with 
FPooruary Sth, Mr. Wilson, and I believe I would simply 
call attention to the telephone call from Mr. Rogers of 
NCO to Mr. Vogel on that date as confirmed by the blue sheet, 
Exhibit Fl in evidence. 1 ask vo there any deve lopment 
on that date with regard to Brown Brothers Harriman & 
Company? ae | 
A Excuse me, I don't understand which day we are on. 
THE COURT: February Sth. 

Q We are on the 5th, but r would direct your 
attention to the blue sheet for February 6th, F3, which I 
think would relate back, the second page. ; 

A Yes. 

Q Tell us of those developments, please, 

A I am referring now to the February 6th blue sheet 
which I wrote, and I did not refer to Brown Brothers Harriman 
by name in that blue Sheet, but. I related to Dave Bevan and 


John O'lerron that one of the large New york firms that 
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bought commercial paper of Penn Central and at some time in 
the past -- and I don't think it relates to the $200,000,000 
of outstanding -- held at one time at least 15 per cent of 
whatever the outstandings was, and only yesterday they 

had temporarily romoved' their .name from the approved list, 

Q By yesterday you swan February Sth when that 
occured? 

A That is correct. 

Q At that time on February 5th were the outstandings 
of the Penn Central Transportation commercial paper appr oxi- 
Sigtely $200,000, 000? 

A Approximately. yes. 

Q So the Brown Brothers account for os account 
for its customers represented a substantial source of cash 
or a substantial pote. *ial cash source for Penn Central, 


did it not? 


MR. STITT: If you multiply 15 per cent, your Hono 
by $200,000,000 you get. $30,000,000. 

THE COURT: Which may not be much in rel ation to 
the total amount. 


MR. STIT!: Your Honor, I have to do it brick by 


| 
THE CQURT: What lo you mean by a potential? | 


: I don’t know what “large” in, 15 per ce} rE 
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may be small. It is not the amount of money involved. rt 
is the percentage of it. 

Q Your recollection on February 6th when you had 
this conversa‘ion with Bevan an O*Herron, withoxt mentioning 
Brown Brotic:s! name, was that it had purchased as much 
as 15 per cent at any one time of the level of outset and ings? 

A Yes. It could have been 106,000,000 or 150,000,006 
or 200,000,000. rt is a past tense, has bought. 

Q Did you get any reaction from Mr, Bevan or 
Mr .0° Herron or Mr. Loder as to this news that this firm, 
still umidentified, but having purchased “Bp to Lf per «snt 
of the outstandings, did they react in any way? "id thay 
request you to do anything? 

A Yes, 

Q Tell us. 

A My recollection is that they asked would I set 
up an appointment for them to see that hice. 

Q s—dDid:- you try to set up that appointment? 

A I believe rx did, yes. Not personally. x didn't 
call Brown Brothers, but fr arranged to have Contact made 
with one of our people, 

Q Through whom did you arrange this contact? 

A X cannot remember the name of the saleswan at 


Goldman, Sachs that handled the account, but it was through: 
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that salesman. 

Q Would that be Mr. Anczarki? 

A It is very possible. 

Q What were the results of this effort on your 
behalf to set up this appointment? Would this be for Mr . 
O*Herron to see this firm which he still didn't know the 
name of? 

A I believe it was. It is not clear in my mind 
whether it was for he or for Dave, Dave Bevan. 

Q Either O'Herron or Bevan? 

A I believe so, yes. 

Q Did ther2 cons a time when you learned anything 


aS a result of the overture that was made and the result? 


Q When was that, Mr. Wilson? 


A I can't fix the exact date. I remember reading 


ry 
y 


r 


t 


it soma place in the blue sheets that I did that. 


TRE Court: Keep on reading and you will come across { 


Q Refer to the blue sheet for February 12th, Exhibit 
F4 in evidence. 
A Yes, there it is. May I read the blue sheet? 
THE COURT: Read it to yourself and then answer 


the question. 
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THE WITNESS: That's what I meant, read it to 


(Pause.) 
Q Having read Exhibit F4, can you teit us what 
word you got back from Mr. Anczarki or whoever else you 
may have asked to make the contact? 

“ The word back was that the people at Brown 
Brothers on the trading desk that had the approved list 
would prefer not to meet with the railroad officials. 

Q This is your blue sheet of February 12th, is it no 
Mr. Wilson, Exhibit P4? | 

A That is correct. 

Q I draw your attention to the statement "I tola 
John that the large investor who had temporarily taken their 


name off their approved list did not wish to meet with him 


to review the 1969 figures as they felt it would be meee 


What did you intend to coavey by the use of the 
word "awkward"? : 
& I believe what I meant by the word "awkward" 
in this situation was that the counterpart at Brown Brothers 
On the trading desk that Bob Anczarki, if he Wat the salesman 
was dealing with did not want himself, evidently, Bob 
Anczarki's counterpart, did not want to have a meeting 


with the officer or officers of the railroad. 
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Q Did that representztive of Brown Brothers feol 
that they micht be Subjected to some sort of pressure or 
salesmanship? I am just trying to probe, Mr. Wilson. 

A No. I would think that the implication that 1 
got from this feedback was, here is a man on the trading 
desk that buys for the account of customers and works 
on an approved list, has one of the names taken off, and 
he duesn't want -- and there is Brom eine that has 
a $2,000,000 line of Credit to the railroad, that he doesn't | 
want to get himself in behetic the loan officer and the 
credit committee and his bross when he is z*. Ca the 
trading desk, It is that type of awkwardness, 

Q It wouldn't be the chap at the: trading desk who 
would make a decision of this Sort, would it, in the normal 
course? Wouldn't it be at a Somewhat higher level? 

A What decision? 

Q To remove the name of Penn Central Transportation-- 


THE COURT: That isn't what your question was. 


Your question is what the witness mean by the word awkward, 


and he is interpreting it for you, 

Q Is there anything further that you recall of that 
information that you received from Anczarki or whoever 
made the contact? 


A No, I believe that's the totality of it. 
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Q Did you pass this information on to Mr. O*Herron 
and Mr. Bevan? 

a ¥es, the blue sheet indicates that x told John 
O'Herron on the 12th. 

Q At that time did he guess the identity of your 
customer? | 


Yes, 


A . 
Q Did he tell you how he was able to do that? 
P 


I don't remember. 

Q To your knowledge, did Brow Brothers ever buy any 
more Penn Central commercial paper from Goldman, Sachs 
between February 12, 1970, and vune 21, 1970, the date of 
the filing of the reorganization petition? 

A I do not know. 

Q You don't recali their having bought any? 

A -I do not know if they did or they did se, 

Q Proceeding with February Sth, did you cali O'Herron 
that morning, referring back to Exhibit F2? 

A I believe Ir did, yes, 

Q Was that after or before you talked with Mr, 
Hemphill? 

A I just can't tell from this blue sheet, and t 
have no independent recollection. 

: Q If we are to take the order of the blue shect, you 
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Mentioned the cal] ~~. I direct your attention five lines 
down, “Having talked with GLL,” I presume Mr. Levy, “last 
night and JCH this morning,” I presume Mr. Hemphill, 
"I called John O'Herron, vice president of Penn Central 
Transportation, " 

Does that petneak your recollection as to the 
order of these telephone calls? 

A It is the order that appears in the blue sheet, 
but I can't tell you with any certainty that that is the 
order of the Phone calls. I believe it was. 

Q During this conversation, did you ax O*Herron 
what Penn Central's cash picture looked like for the first 
six months of 19702 

A Yes, I did, 

Q And did you get a response from Mr.O'Herron? 


e 


Yes, I dic. 


Q What was his response? 
A 


He said, and 1 am quoting from the blue shect, 
he said “It is very tight.” 
Q Do you recall anything else that Mr. O*Herron 
said concerning the vevy tightness, if x may coin that phrase 
of the cash position for the first six monchs of 1970? 
A No. 


Q Did you ask him for any specific? Did you ask him 


” 
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how tight or what his cash pesition was on that day? 


A No. 


4 Q Did you ask him about any specific projections 


§ of his cash position for the remainder of the first six 
& months of 1970? 
7 A Are you talking now about the cashbalanaces that 


i 
; 
8 he has with the various banks and tho level of those? 
8 Are you talking about his capital needs and how he was 
10 going to raise the remaining needs? ! 
11 Q No, I am talking about cash in the bank that he | 
can use on a day-to-day basis, : . 
A No, I did not ask him how much cash he had in i 
a din, ais 
15 Q Did you ask him about how much cash he was eee 
16 jecting for the remainder of the six-month period, first half! jj 
as 0f1970? 
A No. 
19 Q , Do you recall anything about the very tightness 
20 of the cash position beyond what is recorded in the blue 
21 sheet? | 
” A No, I do not. | 
3 Q I draw your attention to the second paragraph 
a of this memorandum, and the following Statement: “I told | 
‘ 95 i 


John it was unfortunate that we did 


not have some indication 
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of the magnitude of the total losses for 1969 as we were 

going to need a story to tell existing holders of Penn 
Central's paper and new purchasers of paper. I told him 

it was our judgment that this news will have an adverse ; 


effect on their sale of commercial paper and we may not 


most importaut thing they can do is to get another $100, 000, God} 


be able to keep out $200,000,000 of their notes. I said the | 


iu standby lines to back up their commercial paper and t 

that some of these lines should be swing lines or demand [ 

lines. He said th: he did not think that the banks, as | 

tight as they are, could get $100,000, 000 1 Standby lines." 
Did you pursue that subject of additional lines 

with Mr. O'Herron beyond what I have just stated? 

A My recollection is only refreshed by what is in 
this blue sheet, that I went on to describe what other 
companies were doing. in getting Euro-dollar lines of credit 
as back-up lines, where the amount charged would be the 
Euro-dollar rate and that Euro-dollar rate was usually 
higher than the prime rate basing cheread by commercial 
banks in the U.S, 

Q You told us this morning what you concluded from 
Mre O'Herron's statement as to why he did not think he 
could get these additional lines. Did Mr. O'Herron make 


any statement to you as to his reasons why he did not think 
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-he could get these additional lines? 
A No, I don't recall any comments on that regard, 


Q Did he mako any statements, for example, about 


being borrowed up to the hilt with his domestic banks? 


A He wasn't. I don't recall that-- 

Q You don't recall any Such statement? 

A No, | 

Q Did he make any reference to the tight money 
situation which then prevailed? 

A I can't recall any. 

Q Was there any discussion as to what collateral 
the Penn Central Transportation Company might have to put 
up to obtain such a commitment of $100,000, 000? 

A I wasn't Contemplating to get standby lines 
that you don't put up collateral, They are unsecured. 

So I wouldn't have asked him that question. : 

Q You didn't have any discussion with him as 
to what assets he might have for horrowing money at that’ 
time either on a short term or long term basis? 

A I don't recall any discussion at this time in that 
regard, 

Q You mentioned these Euro-dollar lines. X ask you, 
as of Monday, March 16, 1970, had Mr. ©@'Herron reported 


back to you concerning any efforts or any success or any 
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failure in gotting Euro-dollar lines of credit to back up 
the commercial paper? 

A As of when, n--:? 

Q March 16, 1970. 

A I don't believe I had any discussions vith him 
in the intervening period from February 12th to March 16th 
certainly that were recorded in blue sheet forms. I could 
have had other discussions, but they are not recorded, 

Q Do you find anything in your file prior to 
March 16th which indicated that Penn Central Transportation 
had been able to get additional bank lines to support its 
commercial paper, either domestic or foreign? 

A No. 

Q And in fact, they never got any additional lines 


right up through June 21, 1970? 


4% They got $50,000,000. of additional lines in tho 


Pecasylvania company. unsecured, 
Q You are referring to the bridge loan of 
February 5th? | 
A That is correct. 
Q But that money wasi’t earmarked or segregated 
for the protection of the railroad's commercial paper holders 
was it? 


A 
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Q Continuing with this blue sheet, Exhibit F2, 

I draw your attention to the following statement: "r told 
him,” that is O'Herron, “Goldman, Sachs is going to continue - 
‘to offer their paper, nor only the $15,510,000 in inventory, 
but also can matucieies as they cama due. When I said that 
our procedures in the future would probably be set up so 
we handle their paper only on a ‘tap* issue basis where 
Goldman, Sachs did not inventory their notes, he said that 


this was something he would have to refer to Dave Bevan, 


chairman of the finance committee, and''He and Gustave 


Levy cantalk about that. ‘* 

ZX ask you, can you give us in your own words 
the exchange that you had with Mr. O'Herron concerning 
this news that you disclosed to hin on gabewwes Sth of 
cexsing to dpantney his notes and going on a tap issue 
basis? : 

A Xr have no independent recollection of that oe ' 
discussion, other than as recorded in this blue sheet. 
Q Did he state any reason as to why this should 
be kicked upstairs, if I may use that a to Mr. 
Levy on the parr of Goldman, Sachs and Mr. Bevan on the 
part of Penn Central2_ | 
A He didn't — to. I knev. 


Q All right, would you tell us what you knew? 
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3) This an Part of the negotiation going on. I 
Stated my position. He said “All right,“ to himself, “I 
will go over your head. We will try to take this out 
of your hands, Bob." That is what he is Saying. 

Q In the past, for example, during the month of 
January, Goldman, Sachs had been inventorying Penn central 
commercial paper on a daily basis of around $15,000,000, 
had it not? 

A I don't have the exact figures, but I believe 
that's correct. I think at times it was higher and at times 
it was lower. 

Q Yes, sometimes it got up even as high as 20 and 
22 million dollars? 

A I don't recall the 22 number. 


But as high as 20? 


Q 
A I believe so. 19,000,000, anyway, yes. 
Q 


Right. So if we assume a potential range of, 7 


Sachs inventory in itself was a source of cash or a potential 


15 to 20 million dollars, that meant that the Goldman, 


Source of cash representing perhaps 7-1/2 to 10 per cent 
of the commercial paper outstandings, isn’t that so? 

A The calculation is correct that it is that 
percentage. 


Q To probe your recollection further, was it the 
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‘loss of this haven for unsold notes and this potential 
Source of cash that Goldman, Sachs’ overnight inventory 


procedures that disturbed Mr. O'Herron? 


A ‘I think it disturbed him. r think it was something 


he oreia ke on have us pay for. He didn't want to absorb 
the cost of setting up the swing lines. 

Q. If euidade. Sachs was no longer going to inventory 
the notes, this additional paper would have to be absorbed 


by the market or paid for by Penn Central, isn't that so? 


~ A LOR, CS ECT el tt I tte ere 


A Correct. 

Q I am going to call your attention to the next 
Statement in the blue sheet for February 5, 1970, Exhibit 
F2 in evidence, third paragraph, Mr. Wilsoon: 

“In the past he had told us that he would be 
willing to take us out of our position in Penn Central 
and put it in the revolving credit agreement if we asked, 
I asked if we were to request he do that on the $15,510,000 
Penn Central notes we now owned, would he. He said he 
didn't think he wanted to da that today as the New york 
banks he is going to see this afternoon to set up the 
additional $50,000,000 five-month lines are the same ones 
he would’ have to contact today, and he didn't feel this 
Was very good strategy. I concurred with this reasoning. 


;. He then said he hed talked with some of his banks who are 
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in the $50,000,000 back-up Lines for the paper and was 
prepared a buy back $10,000,000 of their notes from us 
‘Monday, February Sth, to which I agreed." 
oe os all, does the statement shat I read 
following “coueusesa with his reasoning" and continuing, 
“He then stated he had talked with some of his banks," 
does that saddcate that you are referring to two different 
telephone conversations with Mr. O'Herror on February Sth? 
A I can't tell from this blue sheet. I don't think sa. 


Possibly, but I don't think so, 


Q It is true, is it not, that you wante@ Mr. 


if it could be arranged? 
A No, I don't think I asked him to do that. 
© I direct your attentidn -- 
A I asked him a hypothetical question. : 


Q I direct your attention to the phrase in your 


blue sheet, “He. said he didn't think he wanted to do that 


O'Herron to buy back your entire position on that very day, 
! 
4 


tod-v." Does that refresh your recollection as to whether 
you had asked Mr. O'Herron to buy back your position on 
February 5th? 

A No, I don't think it does. That suse that you 
just read is in response to a hypothetical question, 


if we requested, is my language. So, no, I don't remember 


ed ’ : X 
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saying to John O'Herron “x want you to buy back our in- 
ventory,” whatever it ig, fifteen million one, I didn't 
ask him that, to my knowledge. 

Q You were the one who brought up the subject, 
were you not? Weren't you babying up to it? 

A ¥o. The purpose -- no. 

@ Why did you bring up the Subject at all? 

A I was trying to find out in my mind at this time, 

I helieve, wheather he was prepared to activate his exiating 


$100,000,000 of back-up lines and te what amount. 


Q And since he indicated he was, you were prepared 
to take $10,000,000 of that and reduce your inventory posici 
by two-thirds? 

A That statement is correct, yes. Sure. 


Q I direct your attention to this portion of the 


tate enna 


Statement: “He said he didn-t think ne wanted to do that 


ee eee RE eee 


today as the New york banks he is going to see this afternoon: 


to set up the additional $50,000,000 five-month lines are 


the same ones he would have to contact today, and he didn't 


ee = ee ee 


feel this was very good strategy." 
What was Mr. O'Herron referring to there? 
A If he was going to call on bank A that already 
had a line of credit to Penn Central Transportation -- 


Q One of the back-up lines? 


Oo S- 
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A It is not clear from this whether it was one 
of the back-up lines or one of the revolving credit line 
banks, it is not clear. 

Q One or the other? 

4 One or the other. 

9) Okay, proceed, 

A That if there had not been activity in that 
particular line for a while, that why go call on a loan 
officer on that day where there would be a loan put on in 
the morning and then go with the other -- during the sams 
discussion ask him to be part of a $50,000,CO0O new line to t. 
Pennsylvania company. 

Q By new line you mean switching. from back-up 
to demand or swing line? 

A No, no, no, I am talking about the $50,000,000 
of lines to the Pennsylvania company, the bridge loan. 
That's what he was yoing after. 


Q I see,he didn't want to jeopardize that proposed 


A I just think when a man is going in to see a loani: 
officer,his earnings are just out in the paper, that he ough: 
to be in with a very clear propcsal that he would like to 


achieve, and this was a simplified way to do that. I thought 


that was good strategy. 
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Q In other words, you and O'Herron felt, and 
Zz don't want to put words in your mouth and you ieetuay 
me if I am wrong, you and O'Herron felt that one of these 


banks that you mentioned, bank A or bank B, might have 


reacted unfavorably to information that this credit was 


being requested so that Goldman, Sachs' inventory could be 
reduced by two-thirds? 

A No. 

Q What do you mean, Mr. Wilson? 

A I am just saying, to go to a group of banks or 
a bank and go in with a proposition to set up a $50,000,000 
bridge loan in anticipation of deing a $100,000,000 bond 
deal, that in itself can take up an awful lot of time 
and explanation and ask for that line to be granted. If 
the bank saw that there was activity onthe same day, there 
could be questions asked, “Are you going to be borrowing 
the full amount of your existing line, Part of them? What 
are your intentions in this regard?" So you and O'Herron 
just felt it wouldn't be good bargaining strategy with the 
banks who were being invited to participate in this bridge 
loan if at the same time they were requested to make availabl 
@ back-up line or swing line to buy back two-thirds of the 
Goldman, Sachs commercial paper inventory? 


A I don ‘t understand that question. First of all, 
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2 it wasn't my strategy, it was O'Herron's Strategy, but I am 
3 concurring with it. 

4 Q You agreed to it, didn't you? 

5 A | I thought it was a good idea. But I Gidn't 

6 


understand this lust question. 


7 MR. STITT: Would you repeat the question to 


the witness, Mr. Hennefeld. 


9 (Record read.) 

10 A It is very hard for me to answer that question 

il in that there were a group of banks involved in both the 

ie standby and the revolving accounts. I didn't know which 

13 bank or banks John was Seeing that afternoon, and I had no i 
M4 idea which bank or banks he would have put the -- had drawn | 

- 5 down upon to buy our $10,000,000 of inventory. So it is very | 

16 hard for me to answer that question. 

M Q Let me ask. you this question. Previously I drew 

18 your attention to a statement in the earlier paragraph 

19 that you told him or “ZI told him Goldman, Seths is going 
20 to continue to offer their paper, not only the $15,510,000 in 

2 inventory but also és maturities as they become due." 
’ = Ioask you, did O'Herron ask you whether Goldman, Sachs 
3 was going to eoatinus or discontinue sales on February 5th? 
* A I don't believe he did. I think that is information | 
2 


that I volunteered to him. 
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Q What compelled you to make that statement to 
Mr. O'Nerron that Goldman, Sachs was going to continue 
to sell his commercial dee 4 tees 

A y think that concept came about as a result of my 
being firm on the fact that we were going to take a smaller 
inventory position or work on tap issue and that it could 
have been part of my explanation of backing off from that 
very strong position of no inventory of a $5,000,000 inventor 
to let him know that we aré still going to handle what we 
had and would continue to buy paper. 

Q Were you indicating to O'Herron tht if he 
accanmodated you on this lower inventory and then ultimately 
a tap issue basis, that Goldman, Sachs would continue its 


commercial paper sales effort? 


A Could I have the first Part of that read? 


A No, I don't think there is a connection between tha 


| 
7: 
| 


.: Do you have any further recollection as to your 
reasons for making this statement to O'Herron that you were 
going to continue or Soldman. Sachs was going te continue 


to sell their paper? 


i 

| 
I go over these sheets and as 1 try to recollect the H 
j 
| 


A The only thing © can ada to this in my mind as 4 } 
discussion is that I was anticipating a run-off in these | 
| , 
— 
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outstandings as a result of the year end earnings, both 
consolidated and in the railroad, that Ir felt cneate in- 
vestors in the market were not going to buy their paper, 
and that for us to do the best job we could for them in 
marketing shete paper, that they should get sw: swing lines 
and they should bring their line coverage up to 100 per cent. 
7 was having trouble making this point felt and at home, 
and I decided to dig in and Say we arw going to have -- we 
are going to tap issue. It is interesting, as of the 5th 
I don't talk about any inventory and then on the 6th I 
accommodate some inventory for 5,000,000. 
Q You put the 5,000,000 limit on the 

A and the target-- 

Q The target doesn't appear in that memo, does it? 
Doesn't it say it would be your limit, 5,000,000? 

A Clearly we were over that, and I am the one that 
thought of it, so x am the author of it. 

Q X put it to you, do you find the word target 
in Exhibit F3? 

A Wait a second. This is not a verbatim transcript 
of what he said, and don't try to site it such, 

Q Please go ahead with the thread of your answer, 

A As I go back and try to put this conversation 


together and as I read this blue sheet and as I recall it, 
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we wanted to do everything we could to do the best job 
for them in representing them in the mar ¢, and I felt 
by iio full line coverage and pices swing lines it 
‘would scecnmedate our sales effort, our marketing effort, 
in this regard, As it turned out, with the help of the . 
swing lines we were able in sell paper and to keep the out- 
standings up for some time at the $200, 000,000 level, 

Q You mentioned that you anticipated a run-off 
as a result of the publication of the '69 earnings, annual 
and fourth quarter? 

A Correct. 

Q Would you explain for us what you mean by the 
term run-off? | 

THE COURT: We had it described five times in 

this trial, Mr. Stitt, 

Q How much of a run-off did you expect at that time? 

a I believe my blue sheats on the Sth and the 6th tal 
ahout 50,000,000 to $100,000,000. That was my judgment as 
to what I thought the run-off would be. 

Q And you thought it was the fourth quarter losses 
that would trigger that? 

A The write-off of the assets, the $125,000, 006, 


the year end, the total year results, both consolidated 


and in the railroad company. That, coupled with the fact 
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2 that those investors that had an arbitrary test on line 
3 


coverage, the combination of these things now might say 


4 “Letts take that name off our list and we will buy some 

5 other name until this gets -- until the first quarter -- 
6 until lines get in to get 100 per cent," or whatever 

7 other corrective eebios they might have wanted to see, 

8 my Are you sayin that the fourth quarter losses 
ae coupled with the lack «¢ 

10 


“your judgment would make it more difficult to maintain 


100 per cent line coverage in . ; 
this level of $200,000,000 outstanding and that you for 


12 ’ those reasons and those factors anticipated this decline 

13 of £0 to 100 million? 

14 A Not just the fourth quarter ®arnings, as I 

15 indicated, the 1969 results Consolidated and for the 

16 transportation company,plus the $125,000,000 write-off, 

YW those factors. ; : 

18 Q Was the fact that their coverage was only at 

19 50 per cent level also a factor in your anticipating this 

20 run-off? 3 

21 A They were considerations, that's correct, i 
' ee Q On February 6th did you attend a meeting at the 
B Recess Club in New york? 
/% A Yes, I did, 
25 if 


Q This is the luncheon that I believe you testified 
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on examination Sefore trial Mr, hd had arranged, referring 
to the testimony x brought to your attention this morning? 
A I don't believe rx testified to that. r think 
I testified tha. — am not sure who arranged it, 
Q I am referring to your examiantion before trial 
testimony rather than testimony here. Tell me, Mr. Bevan 
as executive vice president ana chief financial officer, 
I take it as such he was the top financial officer of the 
railroad? | : 
A Yes, 
Q And Mr. O'Herron -- 
A I don't know that that was his title, but the 
answer is he was the chief financial officer, corxect. 
Q Is that the way you have him described in your-- 
A Dave Bevan was the chief financial officer for 
the transportation company, Penn Central, the holding company 


and Pennsylvania CoMpahy 


Q Executive vice president and chairman of the 


finance comnittee? 

h Right. 

Q And Mr. O'Herron ag financial vice President, 
was he the number 2 financial officer of the Penn Central 
companies? 


A In 1969 and early ‘70? 
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Q ¥en. 
A : Yes. 


Q And Mr. Loder as treasurer, was he the third, 
‘number 3 financial officer or how did he come in? 

A 5 not sure whether Loder or Shaffer was next 
in line. It depends on the assignments and areas that 
they had. 1 really don't know. 

Q One of those two? 

A I believe so, yes. 

Q You mentioned this morning, I believe, that you 


learned at that meeting that the railroad is budgeting | 
a $56,000,000 loss for i970? | 


A In the transportation company,- that is correct. | 

Q Yes, we are talking about the transportation ' 
company. . | : 

A Correct, . : 

Q You were also told that beyond that loss of 
$56,000,000, the transportation company would require an 


zdditional $170,000,000 fax capital and other expenditures? | 
A Yes. $100,000,000 for improvements and I think 


$70,000,000 for equipment. 


Q So these were total cash requirements, adding 


approximately $226,000, 000? 


_  -~ 
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a Correct, 
°Q | at that meeting was there any discussion of 
‘bank line pices Refresh your recollection, Mr. Wilson, 
byreferring to Exhibit F3, the blue sheet for February 6, 
1970, a ra 

A Yes, there was. 

"Q What was that discussion? Tell us what was said 
as best you can recall. 

A X cannot recall the specific discussion other than 
as it is refreshed in my mind in this leat paragraph on the 
first page of the February 6th memorandum. 

Q Xs this the language to which you refor, beginning | 
at the bottom of the third page: “We then got into a dis- 
cussion of commercial paper, and we told them that if they 
didn't get the $100,000,000 more in lines to bring them up 


to 100 per cent coverage, we thought their present level 


of $200,900,000 would run down by 50,000,000 to $100, 000,000. | 


We also stressed the importance of their converting the | 


$50,000,000 of commercial paper back-up lines to. demand lines q 
A That is correct. 
Q What-was the response of both Bevan and O'Herron 

to that suggestion? 
A Shall © read from this blue sheet? The response 


follows. “John O'Herron reluctantly said they already have 
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$10, 000,000 of the $50, 000,000 on a demand basis but until 
‘pushing comes to shoving’ he really does not want to conver 

the other $40,000,000 to demand lines.” 

Q ‘Then continuing, “We said that in the future 
we do aot. tend we could inventory as much of the Penn 
Central as we had in the past and Goldman, Sachs felt 
that $5,000,000 at any one time would our limit. Both Dave 
Bévan and John O'Herron responded to our ideas by stating 
that they did not feel they could get $100,000,000 in bank 
lines at this time." 

Does that complete your recollection on that subjec 

at discussed at that meeting? 

A Yes, it does. 

Q What reaction did you get to the statement that 
I read in the middle of that context on bank lines that 
Goldman, Sachs felt that $5,000,000 at any one time would 


be “our limit," referring to your inventory of Penn Central 


| 
| 


notes? 

A What was the reaction? 

Q Yes. This is the problem that O'Herron had 
Suggested that you and he should kick upstairs to Mr. Levy 
and Mr. Bevan, and you had both of those gentlemen at this 
peeting. Can you tell us what was said? 


A I don't recall if there was a reaction at that 
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meeting. I think I made the position clear at the luncheon 
of what. we were going to do. I don't recall that there was 
any discussion of that at that tima. I could be wrong, but 
. Qoate bhink Ja : 
Q | pid you discuss their cash position at this meetin 
A I don't believe so. 
| Q But son ias discuss their projection of a 
$56,000,000 loss for the year? ; 

A There were two projections. Ome was the official 
one of the transportation company for $56,000,000 and then 
Dave Bevan indicated a few of the top management had their 
own separate ee that was more favorable than the 
official projection. For both the transportation company 
operating figures and the consolidated figures, 

Q You had found out the day before that the predictid 
that Mr. O'Herron had made for a profitable fourth quarter 
for ‘69 back in October had proved erroneous, isn't that 307 | 

A It did not materialize because of two charges, 
as I remember it, their accountants had recommended that 
they take after they closed the figures on December 31st. 

Q And you learned that his prediction had gone 
astray from the tickerrrather than Mr. O*Herron? 

MR. PIERL: I didn't hear you. 


Q You learned that his prediction had gone astray 
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‘from the ticker rather than from Mr. O'Herron? 
| | MR. PYEL: The broad tape, you mean? 


MR. STITT: ~The broad tape, yes. 


A oy think 1 testified that I don't recall the fourth 


quarter earnings being on the ticker taps that afternoon, 
You showed me testimony when I was deposed that 1 did 
remember it at that tim, <I have nothing further to add to 
that, 

i @ Let me ask you this question. Did you hawk thy 
Procedures available to you for verifying the btakeoents 
a5 to earnings, etc., made to you by Mr. O'Herron on 
February 5th end by Mr. O'Herron along with Bevan and Loder 
On February 6th? i : 


THE COURT: You mean as to the first quarter of 


MR. STITT:. Yes, sir. 

Q Or the first half, whatever Procedures or anything 
to do wth the financial information that you discussed 
with them or that they brought to your attention on that day. 

A Iam not sure who you have in mind x would check 
with. I was talking to the chief financial officer of the 
railroad that had these numbers aswembled. I am at a loss 
to answer the question, 


Q Did you have any procedures available to you for 
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verifying the truth of the statements made to you by O'Herr 


: and Bevan on February 6th? 
THE COURT: In other words, Bevan and O'Herron 


were telling you things rida de ne you have any way of 


‘checking on whether they were telling you the truth or not? 


THE WITNESS : I suppose that I could have asked 
them to see all the underlying documents that went into 


the creation of those figures. If that's a procedure 


available, yes, I guess we had that. 


Q And you could have called their accountants, 


Peat, Marwick, Mitchell, couldn't you? 


A I am not sure that Peat, Marwick, Mitchell got into: 
M forecasts. ‘ = : | 
15 THE COURT: I don't think they come in is, eee F 
16 They come in later, don't they? | 
W Q Weren't they in the process of conducting their 
8 annualaudit of the railroad and the Penn Central companies‘ | 
19 


affairs during the -- 


THE COURT: Wait. Wait. February 6th is after they 


completed the annual audit of 


°69. XE don't know that Certified | 


Public Accountants 


come in during the quarter, 


MR. STITT: I am referring to their review, your \j 


Honor, of the year end figures as 


of December 31st. 


ta 


“~ THE COURT: No, you are 


not. I asked you specif icall 


baa 


eae. 
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what you meant by the question, did you mean the first 
quarter, and you said yes. The year end figures were 

available for anybody to read, including your client, 

who read them in the newspaper. 


Q Could you have contacted Peat, Marwick, Mitchell 


to verify any of the information or prospects of the railroa 


THE COURT: I repeat. Do you. know of your ability 
to call the Certified public Accountant during the quarter 
to check with them as to Prognosticating figures on exper ien 
in a month? Are they ina position to give you that in- 
formation? They don't get paid for that. 

MR. STITT: Let me withdraw the question and 
put it thisway. : 

Q Mr. Wilson, I asked you this morning about the 
degree of encumbrance of assets of Penn Central Transporta- 
tion. Could you have, contacted Peat, Herndon, Mitchell to 
obtain any verification as to the degree of such bacunbeanes 
during the period, say, February Sth through March 16, 1970? 

A The question is could ne The answer is yes. 

Q Was Goldman, Sachs under legal duty to continue 
selling commercial paper of Penn Central Transportation 
Company or any legal obligation to do So after February 5, 
1970? 


THE COURT: I don't know what you mean by that. 
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MR. PIEL: I was going to have to ask for the 
question for the sam reason. 
THE COURT :Did he have a firm contract? 
MR .STITT: Yes. 
MR. PIEL: I don't understand the quostion even 
with your Honor 's assistance. 
THE COURT: I understand it now. Did he have 
a firm contract with Penn Central that he had to continue 
the dale of their commercial paper after Pebruary Sth. 
A No. 
Q Is it true that on February 9th the $10,00¢,000 
by back transaction which you and Mr. O'Herron discussed 
on February 5th was completed? , 
A XE don‘t know that for the fact, whether it was the 


9th or 10th or whatever. I don't remember. 


Q Would you refer to your blue sheet of Pebruary 12, | 


1970, Exhibit F4. 1 draw your attention to the first two 
eintennes? 

A I did not write a blue sheet on the 12th of 
Pobruary. 


Q I draw your attention to F4 under date of 


February 12, 1970, and also your name and your initials 


in the lower right-hand corner. 


A May I apologize to you. It doesn't appear in the 
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credit file. I don't see it. 

Q Let me give you my copy. 

MR. PIEL: Excuse me. I think it is in the credit 
filo. It is a continuation, written on the second page 
of the one of February 6th. That's why you didn't see it, 
THE WETNESS: I do see it. Excuse me. 
(Record read.) 

A I still can't tell from this blue sheet of 
February 12th whether it was on the 9th or the 10th. 

MR, PIEL: The calendar shows that the preced ir.y 
Monday before the 12th was the 9th. 
THE WITNESS: Thank you. 

Q I draw your attention to this statement, “On 
Monday they bought back from our position approximately 
$10,000,000 Penn Central notes and put it in their back-up 
lines." : 

Tell us about the mechanics of that, how was 
that worked out? 

A I can only tell you generally. I can't tell you 
in this specific set of facts. 


Q Give me what you can, Mr. Wilson. 


A Goldman, Sachs owned in excess of $10,000,000 


Penn Central. We took $10,000,000 out of inventory and 


physically delivered them to Penn Central's bank in New York, | 


a iia ee ee es 
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I°believe Morgan Guaranty, and they took the notes back 
from our runner and we wore paid in federal funds. So wo had 
approximately 10,000,000 in cash and they had 10,000,000 in 
notes, 

Q Do I understand from your blue sheet of 
February 12th, Exhibit F4 in evidence, that rather than this 
money coming from the transportation company ‘s treasury, 
it was supplied by banks through these lines of credit 
securing the commercial paper? 

A It was my understanding from John O'Herron 
that for him to generate the $10,000,000 to pay Goldinan, 
Sachs to buy back the 10,000,000 Penn Central notes, that 
he drew down, he borrowed from, the $10,000,000 of these 
Standby lines, had the funds tran:ferred to Morgan Guaranty 
and Morgan Guaranty paid us ston they collected the full 
$10,000,000, paid us. : 

Q So that the mathematics would be that as a 
result of this transaction, the $200,000, 000 outstanding: 
of coweercial p2per could be roduced from 200 to 190 million | 
dollars and the total bank lines of $100,000,009 would now 
be reduced to 90? 

A At the end of that day, if everything siseremained | 


constant, that would he correct. 


Q So as of that day we have $90,900,000 of lines , 
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Supporting $190,090,000 in paper? 

A I believe that ig correct. Wa have a computer 
run that shows this, 

Q So at that point the line coverage would be 
Slightly below 50 per cent? 

A Yes, 

Q Exhibit F4 contains this Statement in the first 
Sentence: "I talked with John O'Herron daveiet times this 
week.“ It's been established that Monday was the 9th, which 
would make February 12th a Thursday. Would you tell us 
what you and Mr. O'Herron discussed during the course of 


those telephone conversations? 


Q Referring to your blue sheet of March 23, 1970, 


in evidence for limited purposes, F5, I draw your attention 


! 
A I do not remember , . | 


to this language which is the portion that's in evidence: 
"Regarding the amount of Penn Central Transportationrs 
commercial paper, Goldman, Sachs & Co. is prepared to 


inventory at any one time his recollection of the 


| 
February 6th luncheon was that no decision had been reached 
and that both the 5,000,000 and $10,000,000 figures were | 
Still under consideration. [I told him that was not my 

understanding and that in fact Goldman, Sachs ¢& Co. felt 


that a $5,000,000 ceiling was appropriate until such time 
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2 as they obtained 100 per cent line coverage, completed 
3 soma cf thase long term financings and started to reduce 
4 the operating losses.* 
5 I ask you whether you discuss<d any of those 
6 subjects with Mr. O‘Herron during this week of February 9th 
7 through 13th? 
8 ’ I can't remember. I do not recall. 
9- Q Were you ask ing him how the operations were going | 
10 for the first quarter? ! 
il A At what point in time? | 
12 Q During the week of February 9th? ! 
13 he I don't remember. ! 
14 Q Did you discuss with him his cash position? | 
5 A I don't remember. | 
16 Q Did you discuss with him how he was coming along : 
W in obtaining Euro-dollar bank lines? : } 
18 A Possible, but I don't remember, ) | 
19 Q You testified previously that more and more investors | 
& were using as a criteria to buy or not to buy commercial] | | 
<i Paper whether or not the Particular issuer had 100 per cent | 

_2 line coverage. Do you recall that? 
= A I dou't believe that x testified that more and 
2 more wera adding that as a test. 
235 
i 


Q ‘id you have a discussion with "Herron as Carly 


t 


i 
i 
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as September, 1969, and 1 would refer to that meeting of 
September llth, Exhibit P7 in evidence, concerning this 
Particular subject? 

A The answer is yes, 

Q Is it true that you told O'Herron at that 
September, 1969, meeting that if the money market got even 
more right and Stringest and more investors moved tavards 
the test of 100 per cent coverage, you would insist that 
Penn Central get it? 

A Do I recall that discussion? 


Q Yes, 


A Only as it is brought back from my reading of tie 


blue sheet, 


Q I am going to call to your attention your testimony 
at page 1523 of the Welch trial and direct your attention 
to the statement at the middle of the page, pews that jog 
your memory on this subject, Mr. Wilson? I will state 
that it is indicated at other pages, I believe 1,500, that 
this is the September meeting about which you are being 
interroguted, 

A I said this, and I think it is consistent with 
what I just said now. I don't recall the exact language. 


Q You testified, 1 believe, on direct evaminztion 


that following your meeting with Mr. Revan and Mr. O'Herron 
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that you av under tho impression -~ strike ti.at. In your 
discus::ion with Bevan and O‘Herron on February 6th and 
their mention of the overall $56,000,000 projected loss 


for the year 1970, that you were under the impression that 


these losses would continue through the first quarter of s 


a yes, I believe I did testify to that. 
ib And do I also understand your testimony to be 

that Bevan had indicated that he expected the fourth 
quarter to be in the blank for 1970? 

A I don't believe I testified to that. 

Q Did you indicate that yon falt that these loses 
would ke centered in the First three-quarters of the year 
with the first quarter taking the lion's share of the loss? 

A 
told me, no. 

Q I am asking you what you concluded. pid you 
anticipate . result for the first quarter of 1970? 

A Excuse me. Are you ading me at the time of the 
luncheon what my expectation was? 

Q At the time of the luncheon or at any time up 
through Monday, March 16, 1970, did you anticipate from 
what you had learned from Bevan and O'Herron at the saa 
on February 6th or perhaps thereafter from these gentlemen 


that there was going to be a poor result for the first 
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Quarter of 1970? 

A Yes, I did, 

Q What sort of dollar range were you figuring 
on in your judgment at that time? 

A I did not pick a dollar amount or Tange in my 
mind, Probably larger than what it was in the first quarter 
of '69 because of the Show and the conditions at the time, 
but within that area. But I didn't have a number in mind 
that I can remember. 

Q You were asked, I believe, on direct examination 
concerning your reasons or your theories for the filure 


of the Pennsylvania company's. $100,000, 000 debenture 


he oe Renn eee eweceees ween 


offering which had been scheduled for May,1970, do you recall 


that testimony? 

A Yes. 

Q Were you present in court Monday when Mr. Sullivan 
gave testimony on this subject? 

A I think part of the time, yes, 

Q Do you recall his mention of the announcement of 
the first quarter earnings on or about April 23, 1970? 

A I do not recall it Specifically, no, 

Q  . Do you reeall his testimony about the run-off of 
Penn Central Transportat ion Company following that date, 
April 23rd? 
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MR. PIEL: I will have to question that, your 
Honor. I have no recollection of his testifying about a 
run-off, 
THE COURT: Do you have anything specific in mind, 
Mr. Stitt? ; 

Q Were you present yesterday when Mr. Lepley 
testified on this subject as to the run-off of Penn Central 
commercial paper following April 23, 1970? 

A I don't recall that. 1 thought most of the time ha 
to do with his work sheets in the January, February, March 
area, 

Q Do you recall his testimony about the volum or sho 
I say lack of volume of sales aftar April 23rd? 

A I don't recall that Specifically, no. 

THE COURT: This is Iepley's testimony? 
MR. STITT: Mr. Lepley. : 
THE COURT: On cross-examination by you? 


MR. STITT: Yes, sir, 


| 

| 

oe 
THE COURT: Mr. Lepley testified on cross-examination | 


that after the Penn Central first quarter losses published 
on April 23rd there were only three sales of Penn Central's 
commercial paper after May lst. 
MR. STITT: I believe that is his testimony. 
I take it you don't recall that, Mr. Wilson? 
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A This refreshes my recollection that he counted 
some trades, whether they were three or four or whatever. 

Q You testified this morning that you were a reader o 
the New York Times and the Wall Street Journal. I show you 
Defendants’ Exhibit EH for identification, a clipping under 
date of April 23, 1970, and ask you if that came to your 
attention at or about that date? , 

A Yes, it did, 

Q I ask you, does that clipping refer to the first 
quarter results of Penn Central Transportation? 


A Yes, it refers -~ the first paragraph talks 


about the Penn Central company's financial position worst 
in the first quarter. It talks about the. holding company. 

Q Do you find a reference to the losses ef the 
transportation company, the issuer of the commercial paper, 
for the first quarter? a 


A Yes. Down the article it says “The Penn Central 


Transportation Company, which operates the railroad propertice 


eee 
a 


of the former Pennsylvania-New york Central, had a first 
quarter net loss of $62,709,000." 
Q And but for an intercompany transaction involving 
Clearfield Coal it would have been close to $80,000, 0002. 
a The next sentence saysi "The loss would have been 


‘fly $80,000,000 except for an intercompany transaction." 


17154 2213 
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Q What was the Operating loss for the first 
quarter of °69? I refer you to the end of that article. 

A The first quarter loss in consolidated-- 

Q For the transportation company. 

A The top of the next column, “In the first quarter 
of 1969 the transportation company reported a net loss of 


$12,764,000," 


Q I ask you, was there a run-off of Penn Central 


Transportation commercial Paper following the publication 
of these figures which you have just given us on April 23, 
1970? 

A Yes, there was. I am not sure when it started, 
but it was after this news came out, that is correct. 

Q Do you have any opinion or did you make any 
judgment at the time as to whether there was any relationship, 


between the figures which you have just given us and the | 


a gpeanyeets ©. sabe = Hi 


Subsequent run-off? | 


A It is very hard for me to give an opinion as to tho| 


‘4 


ees 8 eee we 


Causal relationships of each investor that had been buying 


Penn Central as to why they decided ynot to roll it over, 


ca Lowe 


whether it was this news, whether it was the finanGial con- 


= 


ditions in the Market at the time, whether it was the 


railroad industry, or whatever. Whether it was line coverage 


age anne ggenge oan 
——— 


I just don't know. I can't answer that question. 
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Q Is it true that the announcement of these losses 


was a factor in that run-off? 


A In my judgment? 
Q Yes. 
A Yes. 


a How far did that run-off go, Mr. Wilson? 


A I believe the dollar amount of commercial paper 


outstanding at tne time of the reorganization was either 
82,000,000 or $87,000,000. 


Q That was after some 96.5 million dollars of 


bank lines had been exhausted? 


A Yes, 
THE COURT: How much? 


MR. STITT: 96.5 million dollars. Your Honor will 


recall Mr. Lepley's testimony yesterday. 


THE COURT:- That is the 46.5 and the 50, 
MR. STITT: Right. 


Q Is ir true that the railrmd's inability to mect 


these commercial paper maturities was a factor in the 


bankruptcy petition which followed on June 21st? 
MR. PIEL: Objection, your Honor, 
THE COURT: Sustained. 
MR. STITT: Your Honor, that completes my 


examination, 


A eet =e ea a epee petit eee ny om 
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THE COURT: Redirect? 

MR. PIELs; This will be very short, your Honor. 
REDIRECT EXAMINATION 
BY MR, PIEL: 

Q Mr. Wilson, I believe you testified that you did 
not personally check details of encumbrances to identify 
particular properties that were or were not under encum- 
brances, but it was Mr. Vogel's job to do that. I asked you 
on -- 

MR. STITT: Did the witness answer the question? 
THE WITNESS: I didn't know it was a question. 


MR. PIEL: It was preliminary to my question. 


I think I am correctly Stating what I heard here before, Mr. 


Stitt. 
Q Was there any reason for you at any time in 

early 1970 to go to Peat, Marwick, Mitchell, the Certified 
Public Accountants for the railroad that had certified 
the 1969 financial statements to ask them about the extent 
of encumbrances? 

MR. STITT: If your Honor please, I object to this 
question as calling for a conclusion from the witness. 

THE COURT: How else do you find out why he didn't 
do it? You brought out he didn't do it. Isn't he entitled 


to Say why he didn't do it? 
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Q You had examined it? 
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lhh 121 Wilson-redirect 
2 : Q Tell us whv, Mr. Wilson. 
3 A Tf I peorsonaily had been the one that was going 
4 to check this, i wo ud have called Dave Bevan or Johr. 
O'Hn 
erron. 
In my experience in this commercial paper market, 
‘ I just don't think in terms of Calling the accountants to 
8 
check documents about encumbrances, If I wanted an opinion, 
9° 
I think I would have asked counsel, either an opinion from 
" their counsel or from our counsel, to read the do unent:i 
s and tell me what was Gncumbered. I very much doubt that 
12 
I would have gone to Peat, Marwick. 
13 
Q There has been testimony here about a document 
14 
file kept at Goldman, Sachs containing copies of ssalact | 
15 i 
giving rise to encumbrances, is that correct? } 
16 | 
A That is correct, 
17 ; 
Q Had you seen the December, 1969, offering cosh ti 
18 
A Yes. For the $50,000,000. | 
19 | 
Q You will just identify what we are talking about 
20 { 
by telling us the sub number, 
21 
A It says Al2, | 
22 i 
Q That is item 12 in Exhibit A. That was in your bot 
23 it 
Credit file? | 
a | 
A Yes e 
25 
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A Yos, 

Q Does page 7 contain a tabulation of the Proporties 
of Pennsylvania Company that are not Subject to encumbrances 

A Yes, 

THE COURT: What's the date of that? 

THE WITNESS: December 16, 1969, 

(Re PIEL: your Honor, May I hand UP a copy of 
this documnt? 

Q You told Mr. Stitt that you did not ask Mr. Bevan 
and Mr. O'Herron to produce documentation to prove that they 
Were telling you the truth. you Said you could have asked, 

a Correct, 


Q Did you see any reason for asking Bevan and 


O'Herron for documentation? 


A Iwas talking to the chicf financial officer of 
the coupany, of this Yailroad, and he was telling m what 
his plars were and what his forecast showed. I am not sure 
who I would go to to ask him to verify it. xr x didn't 
believe him, r wouldn't have been handling the paper, 

Q You did tell us that it was an important Part 


of your ow evaluation in the decision to take on a Company 


what you thought of the “anagement az to ability ana 
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recross 
integrity, didn't you? 
A Yes, 
Q And if Mr. Bevan and O'flerron had been lying 
to you and ym had asked for documentation, what kind of 
documentation do you think you would get? 
MR. STITT: I abisck to the form of that question. 
THE COURT: Overruled. 
A If he was going to lie to me across lunch, I am 
Sure he would have -- and wanted to sustain his position, 
I would have gotten numbers that were funny also. 
MR. PIEL: That is all, your Honor, thank you. 
RECROSS EXAMINATION 
BY MR, STITT: 
Q Mr. Stitt, did you give this testimony ut page aoe 
of the Welch trial: : 
" If following the meeting on February 6, 1970, | 
with Mr. Bevan and Mr. O'Herron you had undertaken to check | 
up on things that thy told you were so, how would vou do oe 
"Mr.Pollack: Objection, your Honor. 
"The Court: Sustained. Ha may be asked, however, 


if he had any procedures available to him for verifying 


the truth of the statements made to him by officers and 


Did you? 


directors of issuers at that time. The answer is yes or no. | 
| 
le 
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“The Wit ness: T could have called their accountants), 
I could have," 

Did you give that testime > 

Yes, I quess I did, 

MR. STITT: Thank you. 


THE COURT: I don't know what that has to do 


with it. He already said he could do that. You are adding 


nothing, Mr, Stitt, by that. 

MR. STITT: I thought counsel was in the process 
of talking him out of it, your Honor. 

THE COURT: He was talking almt who you call. 
He is speaking to the chief financial officer. Hesaid "I 
could have called the accountant if I wanaed to," but he is 
Speaking to the chief financial officer. 

MR. STITT: I thought his testimony was not quite 
as strong as that, your Honor, on redirect. : 

THE COURT: You don't think his testimony is that 
strong? I do. Go ahead, 

MR. STITT: Referring to the redirect, your Honor. 

MR. PIEL: I would just like to Say that there 
was an interruption of the witre ss° answer and he went 
on to say, “I could have gone and asked for the undestvins 
documents to these projections, and so on, but 2 didn't 


feel this was hecossary." 
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MR. STITT: Whereupon the court struck “I didn't 
feel it was necessary," 

THE COURT: I am letting it in. you May step down. 

(Witness excused.) 

THE COURT: Any more witnesses? 

MR, PIEL: I have no more witnesses, your Honor, 
except those who testify in absentia by deposition. We 
offer in evidence those portions of the testimony of David 
Bevan ~- 

THE COURT: Pardon me. Hasn't that alroady been 
done through your pre-trial order? 

MR. PIEL: No, it was Suspended in order to 
Permit Mr. Stitt to counter designate. 

MR. STITT: Yf I may make a statement on that, your, 


| 
Honor, Mr. Bevan was Oriyinally designated in the pre-trial 
order as a live witness to be called -- 

THE COURT: No. But they told you they weren't 


going to bring him. So you asked until Friday or Monday 


to designate, 


difficulties. First, to my knowledge, please correct me 


| 
MR. STITT: Right. There have been two | 


if I am wrong, Mr.Piel, the defendants have not provided us 


with the copy of Mr, Bevan's designations bearing corrections 


' 
' 


to his testimony as well as the teatimony as originally given 
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and until we have that we will not be in a position to put 
in our counter designations which we certainly do want to 
bring to your Honor's attention. Second, there is a dispute 
between the parties as to whether Or not tho plaintff 

will be permitted, as I thought had been approved and 
agreed, but I may be wrong, that wo would be permitted to 
designate portions in addition to the deposition, portions 
of his trial testimony in the Welch case. I have perhaps 
not more than five pages in all that I would like to add 


to my designations, and I believe it is fair that we be 


given this opportunity because the representation had been 


made that Mr. Bevan would be Called, I would be here, and if 


he had been I wouldhave been able to use: the Welch matccial 
to cross-examine him. 

THE COURT: But you were told a week ago that 
he wasn’t coming. | 

MR. STITT: Yes, sir, but I also felt that I' 
would be able to designate portions of his trial testimony. 
Since last Friday there has been a dispute that's developed 
on that part. 

MR. PIEL: No dispute developed. There has never 
been an understanding that he could use it, except possibly 
to impeach the witness, and it could never be received 

“for the truth of the matter asserted therein if it were being 
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used for impeachment. A deposition was taken in this 


lhh 127 


case on issues between us, this Plaintiff, The plaintiff 
was not a party to the other proceeding and the issues 
were different. I think it is proper to proceed on the 
deposition th2t was taken here. 
THE COURT: I thank you are right. ; 
MR. STITT; Your Honor, I would suggest that there 
is no real difference between a deposition pre-trial in 
the consolidated discovery proceedings and testimony which 
this man gavé as a witness I believe called by my adversary 
in tie Welch case where there was Opportunity for dircct 
and cross-examination. As I Say,.it is only five pages. 
Your Honor nay choose to CGisregard this testimony. I think 
it would be of assistance to the court and the portions 
that I would designate are only four or five pages in total. 
THE COURT: Mr. Piel's objection, I gather, is 
not based on the four or five Pages. It is based on a state- 
ment that was made before me a week ago in which the only 
‘thing mentioned to me was designating pages of tha deposition. * 
You made no mention at ‘all of the Wolch trial, 
MR. STITT: I don't know whether I did in the 
first day of the trial. Ir didn't last week. I have a recol- 


lection I may have on the first day, but, your Honor, I 


can't state that for a fact. 
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THE COURT: I will take tha Gesignations on the 
deposition. 

MR. PIEL: If your Honor Pleats, Mr. Stitt has 
not yet given us his counter designations -- 

MR. STITT: I explained that. 

THE COURT: He pre because you haven't given him 
the corrected deposition. ‘ 

MR. PIEL: We had to get the corrected deposition 
from Mr. Stitt. He had it -- 

MR. STITT: The . . I had I obtained from 
the Pollack firm and it had all Sorts of delineations and 
comments in the margin. I knew that would be unsatisfactory 
to everyonc. 

MR. PIEL: There is no problem about this. With 
your Honor's indulgence, we will give Mr. Stitt an opportunit 
to present us with his designations. We will ‘as tk they 
are marginally ruled in your Honor's copy so you will 
have them both with a colored crayon that tells you who is | 
doing it, and at that time we ask leave to indicate any 
portions that we May feel we have to object to, just es ' 
we fiave done on the others. | 

THE COURT: Why don't we postpone until next Monday | 
the submission of the Bevan deposition, correct the corrected 
cory with the designations by both sides. All right? : 

lf 
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MP. PIEL: Yes. 
MR, OYXYT: Thank you, your Ilonor. 
MR.PIEL: That iv finw, your Honor. 


THE COURT: What is the next problem? 


MR. PIEL: The next thing is that -- fr hope 


it is not a problem -- I am offering the deposition of 
John E. Corrigan, the officer responsible for loans to 
transportation and utility companies by Pirst National 
Bank of Chicago, which was the main bank on the standby 
and swing line business and who -- your Honor has heard 
about it. I would like to call your attention to the 
bank checking in the credit file which is item A76. It 
is shorte. If I may, “On December 3, 1969" -- 

MR. STITT: This part of the designation is? 

M2. PXEL: Oh, yes. 

MR. STITT:. Was that marked an exhibit to 
his deposition? 

MR. PIEL: No. 

THE COURT: This is part of Exhibit A that’s in 
evidence here. 

MR. STITT: I sea. 

MR. PIEL: I am only calling the court's attent ion-+ 

MR. STITT: I'm sorry, I apologize. 


MR. PIEL: -- as being context for the deposition 
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that I am offering, thut the credit file contains a referenc 
to the bank checks so-calle’t made by Goldman, Sachs on 
December 3, 1969, in which they were advised by Pirst National 
Bank of Chicago, “We have a $15,000,000 participation 
in a 300,000,000 revolving credit agreement, convertible 
in January of 1971 to a five year term loan expiring 
January 1, 1976. We also accommedate the subject with 
@ $5,000,000 line for unsecured borrowings, and we have 
other commitments totaling close to $17,700,000." 

Then it says “From an earlier letter, June 23, 
1969, from this bank, we have’ had a valued account from | 
the subject dating back for 45 years. The line for 5,000, 000 | 
was last approved in July of 1969, Proper use has been mado | 


of our accommodations. We continue to hold the company 


| 
and its minagement in high regard end we are Pleased to | 
i 


continue our cooperation," which they did until thay ac:uired 


a claim in the reorganized proceeding. I submit portions 


ee ee ee es 


of the deposition of John E. Corrigan to the extent desiqnatea 
_in our pre-trial order designations. | 


MR. STITT: I take it, and I am sure it does, 


"AMP EET PO Steer penn rare 


that this copy has the designations of the plaintiff. 1 
See them in our blue Pencil, and there is no problem about 
this being received, your Honor. The man is out in Chicago 


and ot course beyond the 100 mile limit. 
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MR. PIEL: Blue for plaintiff, green for 
defend.int, red for objections. If your Honor please, hased 
on your Hoaor's rulings during the course of the trial, 
certain additional portions of the deposition testimony 
designated by plaintiff should be stricken from the record 
of this case. We are respectfully submitting based on 
your Honor‘s rulings some additional requests for rulings 
on objection to the deposition testimony submitted to you. 
May I hand that up to the court? 

THE COURT: Yes. 

MR. STITT: If your Honor please, to my knowledge, 
thr was just delivered to us this morning. My suggestion | 


would be that I have until. Monday, the date previously set 


| 
by the court for the submission of the Bevan designations, | 
| 


to prepare any response that I might deem appropriate to this 
document. : 
THE COURT: All right. 
MR. PIEL: No objection to that. I submit this as 
@ supplement to the pre-trial order. With Mr. Stitt's 
kind consent, I am submitting a memorandum that I suggest 
we mark as Exhibit CU-1 which simply gives an explanation 
of a code that appears in the computer run which is in 


evidence as Plaintiff's Exhibit F93 end which has also been 


referred to as Defendants' Exhibit cu. 
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MR. STITT: your Honor, it has been represented 
to me that a representative of Goldman, Sachs, if called, 
would testify as to the explanation set forth in this 
memorandum, I accept that representation and have no ob- 
jection. 

(Defendants Exhibit cu-1 received in evidence.) 

MR. PIEL: Your Honor received in evidence but 
Subject to connection by plaintiffs proof two other document 


besides 76, 77 and 78, namely F72 and F73, which are internal 


communications in the Pennsylvanix Railroad Company between | 


David Bevan and Chairman Saunders. I think your Honor 
observed at the time that it was the kind of thing that was 
dragged up in a dragnet subpoena, obviously not the kind of 
stuff that goes outside a business organization, but the 
difference between documents of the kind that I discovered 
only by dragnet Subpoena and those which could reasonably 
be discovered by businessmen in the conduct of their webinars. 
affairs I think is Plain, and there has been a failure 
of any proof therefore to connect, and I therefore respect- 
fully renew the motion to Strike those two exhibits. 

MR. STITT: May I be he2rd, your Honor? 

THE COURT: Let me read it first. I don't know 
what you are talking about. 

(Pause) 
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MR. STITT: your Honor, these documents, 73 

sort of goes with 72, wo submit are examples of the kind 
of information that Goldman, Sachs could have obtained 
about the liquidity crisis, if I may use that term, of 
the Penn Central Transportation Company or then Fenn Central 
at or about September ll, 1969, when Mr. Wilson was meeting 
with Mr. O'Herron in New York and at which meeting, as 
demonstrated by Exhibit F22, he had intended to Speak with 
Mr. O'Herron about such things as cash flow, how the merger 
was going along, etc. At this meeting of September llth | 
Mr. O'Herron told mr. Wilson that the company’s cash posit toy 
for the first half of 1970 was going to be very tight. I 
believe it is a fair inference from the testimony that Mr. 
Wilson really didn't pursue thesn statements that Mr. O'llerran , 
made at that meeting, he didn't ask how tight, he didn't 
Call for cash projections, he didn't call for figures, 


and I suggest that if Goldman, Sachs had pursued their 


| 
| 


Planned inquiry at this meeting of September llth oc thereafter 
Lo 


t 


that this is the kind of information that they could have | 
obtained. Perhaps not in the form of these two docume nts, | 
but these are examples of what an inquiry would have revealed 


| 
if what we contend a first Class credit inquiry or first —~_ 


inquiry had been made into the financial affairs and condition | 


of financial muscle of thiscompany at that time. For 
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reason we do suggest that a tie-in has been made in this 
record, There are undoubtedly others, but this is the only 
one that I can think of at this tim: after sn eight-day 
trial. YX am sure there are others in the depositions, 1 am 
Sure that Mr. Vogel, for example, was interrogated by me 
as to what questions he was putting to the railroad 
representatives at that time. He attended this meeting on 
September llth. We have Lepley's testimony that he has no 
idea of any credit investigation having gone on in 1969 
and 1970. We say that certainly by the time Franklin's 
note was sold to us in March of 1970, that Goldman, Sachs 
had warning after warning after warning that placed them 
under an obligation to make an inquiry, to make an investi- 
gation, and that this is the kind of information they 
would have received, fr believe the testimony is that 
whenever they did ask for information Suees the railroad 
there isn't a Single occasion on which that information, 


whether it was oral or documentary was refused, 


is, of course, something entirely different, But I do 
Suggest that it should remain in the record and that it 
Should not be taken out of the record at this time, 


MR. PIEL: If yow Honor Please, it is Mr. 


Stitt's position that there were certain facts of great 
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Significance that existed that Goldman, Sachs didn't discover 
and with the exercise of reasonable care could and should 
have discovered. I submit, number 1, they would never 

be able to get this kind of a top level urging from one 

top officer to the other who is making the case for some 
steps to be taken. It is a letter. It is then forwarded 

by the chairman to the president, marked "Personal" with 

a copy to Mr. Flannery, the head of operations, marked 
“Personal.” It is not the kind of 2 shopbook type of record, | 
it is a personal communication of opinion. Therefore, it 
would never be revealed to them. If there are facts in here 

or facts are alluded to in this letter that Mr. Stitt 

claims existed that we might have found out, then he should 


prove that the facts existed, not that somebody was expressing | 


an opinion. The letter is incompetent for that purpose. | 
| 


Mr. Saunders’ deposition was taken, Mr. Bevan's deposition 
waS taken in these consolidated proceedings, and the pro 
of the facts that he claims we ought to know should be 
done according to proper rules of evidence so that we 
have an opportunity to cross-examine the alleged source 
nf proof of facts. I therefore feel that these two documents 
should not be admitted. 

MR. STITT: If your Honor please, if I might have 


one additional word, there has been abundant testimony here 
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of some very close and long Standing mlationships be tween | 
I | 
} 
£ 


partners of Goldman, Sachs-- 

THE COURT: Itell you, the mere fact that you 

know nine directors or five directors does not prove that poi 

In fact, I would assume that some directors didn't know this 
information that was included in the September 10th memo- 
randum, So the fact that you knew a director does not M2 an 
that you therefore had access to this document-- 

Mm. STITT: Certainly Saunders, Bevan and Per}man 
all had knowledge of the material set forth in this document, | 
and Mr, Levy, for example, just right off the top of my head,! 


testified that he knew Personally I believe all three of thovr 


men. 


THE COURT: The fact that he knew them Personally, 


| 


j 
° if 
days, : 


“hat does that mean? r know you Personally now after eight 


| 
MR. STITT: Also Mr, Bevan testified x his genre Aetna 


Page 109 and 110 before he corrected it that “If Gus : 
raised seme question on something like that, r would gat it."; 
Then he changed his answer to say that "I would answer to 

the best of my ability." There isn't a Single occasion 

which Goldman, Sachs requested infornation of Penn Central 


as f:r as this record goes where they were refused that 


infocnmution, They always had the option to stop selling 


YOUTHLEN DINERICT COURT KRIPORELRS Uys CUURLNMOLNE 
FOLEY SQUARE, NEW YORK NY oon 106 


41232 
1234a 


lhh 137 
this paper if they didn't think they were getting the 
type of cooperation that they wanted. So they had the 
ultimate weapon sacs oe 

THE COURT: Objection sustained, 

MR. PIEL: If your Honor please, the defendant 
rests. I might make a comment or two in closing before 
we submit the matter to your Honor, 

THE COURT: Wait, you rast. Do you rest? 

MR. STITT: Subject to the designations from the 
Becan deposition, your Honor, the plaintiff has nothing 
further, 

THE COURT: Do you want to now have argument 
on your motions or do you want to put that over until 
tomorrow morning? All motions. 

MR. PIEL: We will be happy to put it over until 
the morning and I think that would be better, 

THE COURT: 10:30, 

MR. PIEL: May I hand up to your Honor the latest 
word from oa high on the subject of the securities law: 
and hey’ ve ought to read them, It was a decision of the 
Supreme Court that was handed dom this week in Blue Chip 
v. Manor Drug stores having to do with with the extent to 


which causes of action ought to be enaployed under the 1934 


act. Although it is not Squarely in point with this Case it 


1235 +233 


is an announcement of judicial policy with regard to tho 


Ihh 138 


enforcement of the Securities laws that r think marks 

a happy, sensible and overdue change in the Swing of the 
Pendulum away from some of these recent cases that have 
tended to make the People that work in this Marketplace a 


few blocks away down here Providing the sinews for Amer ican 


enterprise in the way of capital formation and the like 


guarantors of everything they do. 1 think the Supreme Court 
here takes a more moderate tack on that Subject and your 
Honor would be interested generally in this opinion if you 
hadn't had a chance to see it yet, 

THE COURT: I don't need that. Is it in U.S. Lav 
Week? 

“R. PIEL: United States Law Week, your Honor, tor 
June 10, 1975, 

THE COURT: TI have it upstairs, Sea you tomorroy 


at 10:30. 


(Adjourned to June 12, 1975, at 10:30 A.M.) 


SOUTHERN DISteicT COURT REPORTERS US COUR HOM INE 
FOLEY SOMlARE BIW YOR Bey eye) 


1236a 
lhh 1 
FRANKLIN SAVINGS BANK OF NEW YORK 
~against— 
GUSTAVE L., LEVY, et al. 


wune 12, 1975, 
10:30 A.M, 


MR. PIEL: If your Honor please, defendant at this | 
time renews its motion to dismiss the complaint on juris- 
dictional grounds. Alternatively, we move for judgment 
dismissing the complaint for failure of proof; alternatively 
for judgment for defendant on the weight of the evidence. 
With your Honor's permission, my partner Michael Maney 
will address the motion relating to jurisdiction. He has a 
better command of the precedents than I do. Then when your 
Honor has heard counsel on those motions, with the court's 


permission, I would like to take a few minutes to talk 


| 
| 


| 


about the merits, realizing that when it comes to the merits 


a lot of the proof here has been brought here, so to Speak, 


in a wheelbarrow instead of being presented across the aman 


stand, and your Honor would want to review the evidence to 
Make Sure whether or not there is anything in that wheelbarrow 
that deserves your Honor's attention. I suppose in that 
connection briefs of counsel articulating what they claim 


has been proved by the record now before your Honor and 


Citing the record with particularity would be helpful in 
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focusing and narrowing that search, However, a few remarks 
at this time, your Honor, with regard to a point of view 
and perspective on the case might be of assistance to the court 
in reviewing the evidence. Mr. Maney. | 
MR. MANLY: If it please the Court, your Honor 
I will assume general familiarity with the trial briefs 
and try to keep these comments limited to what I think is -- 
THE COURT: Also familiarity with Judge Brieant's 
decision, 
MR. MANEY: Your Honor, taking first the issue of 
Sectior 12(2) of the Securities Act of 1933, it is the 
defendants’ position that = use of an instrumentality in 
interstate commerce or of the mails was used in the offer 
or sale of the commercial paper here involved. f think the 


evidence at trial substantially is as we recounted in 


defendants’ trial memorandum on jurisdictional points, oe 


ft 


that the offer and sale was effected by a telephone conver- 
Sation within the City of New York. Following Judge Brieanc's| 
opinion that -- 

THE COURT: Forget the telephone conversation. 
It is not involved. It is the mail. 

MR. MANEY: The only question really is one of the 
use of the mails. It is our position that Judge Brieant, 
without really evidence from that record, but even if were 
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On this record, he construed the mailing of the confirmation, 
so-called, as a necessary. step for the accountants at Welch 
Foods in upstate New york to reccive before they could book 
the transaction on the books and records of Walch Foods. 
We think that that is -- we won't fight that case again, 
but on this record -- 

THE COURT: You had that opportunity. 

MR. MANEY: On this record, what is clear is that 
the very day that Mr. Bock ordered the paper, 
Exhibit PQ in evidence, was delivered with the note to the 


Chemical Bank for the account of Franklin Savings, that 


payment was made, and that that sales invoice contained all 


of the information necessary for Franklin. It was hand 
delivered. Mr. Bock's own testimony on this point was that 
as he was dealing with federal funds, that as soon as he 
ordered the note and made up his own sales ticket. he in- 
Structed his comptroller to record the transaction on the 
books of account of Franklin Savings Bank and to debit 
their checking account for federal funds of that amount. 
What we have here by plaintiff's own testimony is a trans- 
action which was fully recorded without any reliance on 
any documents put in the mails. We anticipate that the 
Plaintiff will argue that the mailing was necessary for 


Purposes of having some record in the files of the bank so 
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that examiners from the New York State Banking Department, 
in reviewing the portfolio, would have the necessary docu- 
mentation. While that May be a reason which as a courtesy 
has had commercial paper dealers mail out these decume nts 
after the fact, it is not and was not an integral part of 


this sale, and we feel that it was even further removed 


"| 


from the transaction than Judge Brisant's comment that the 
transaction between Philadelphia and Goldman, Sachs was 

on the other side. What we have here is an examination by 
a banking department official over a month after the event 
to review just some documentation on the transaction. That 
documentation could have been obtained very easily by Mr. 
Bock from the Moody's manuals, Standard & Poor's manuals, 
the other documents available at the bank or from other 
documents available through the public press; that this was 
a courtesy provided by Goldman, Sachs not to etthes lull 
Plaintiff into taking no action or to otherwise induce 

the plaintiff to not protest this transaction. 

We believe that the cases relied on which dealt 
with mail fraud cases always involved a situation where 
there was a scheme of which the mailing was an integral 
part, even though it may have occurred ¢ter the fact. Hero 
we have an isolated transaction that really is not an 
integral Part of this sale. It is on that basis that wo would | 
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urge that the claims under Section 42(2) whichws admit 

is a section of the law which would on its face Colorably 
cover the kind of transaction involved here, fails because 
of the lack of a jurisdictional basis, I say it putatively 
covers it because yr believe that tho Supreme Court last 
Monday in the Blue Chip case made more than one reference 
to the necessity for construing the Securities Acts of 1933 
and 1934 as an integrated whole and questioned rather 
Seriously whether implied rights of action should be Created 
by the courts to cover situations where there is an express 
private remedy available and enacted by the Congress, 


It is our Position that where, 


We think that Such a section is 
Section 17a of the Securities Act of 1933 which starts off, 
“It shall be unlawful,” ana quite Clearly on its face was 


enacted to permit the Securities and Exchange Commission to 
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bring injunctive proceedings to prohibit violations of the 
Act. I think that as far as Section 17 is concerned, we can 
rely on Judge Brieant 's opinion which in turn was relying 
on Judge Gignoux's opinion in the Dyer case, 

THE COURT: Wait, wait, you are skipping. you are 
skipping Ratheon, a Second Circuit case, Judge Frank said i 
ia toy to a civil right of action. You just can't say 
Judge Brieant is right by brushing off ~~ saying he relied 
Oh Judge Gignoux. Both great judges, Brieant and Gignoux, 
but Judge Frank in the Raytheon case Specifically sai that 
17A applied and Judge Gignoux admits that he so said, if 
you read the full quotation in Judge Brieant's opinion 
from Judge Gignoux's case. you can‘t brush it off that 
easy. I admit the Second Circuit said it is open here becaus 
Judge Frank's statement appears in a footnote, but he Speci- 
fically said in the footnote that 17A applies. Judge Brivant 
isn’t 1,000 per cent right in that area, 

I may follow him, but you can't brush him aside 
as easily as you tried to brush him aside. 

MR. MANEY: I forgot, your Honor, I took the 
liberty of brushing Raytheon aside as Judge Friendly did in 
Texas Gulf Sulphur. I think the question under Section 17 
has only come up in a case where there was a 10B5 claim-- 

THE COURT: There was a fraud claim as opposed to 
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negligence? That's a distinction I think Judge Friendly 
made , 

MR. MANEY: There really seemed to be little 
point in debating the issue under Section 17 if there was 
already a chim under 10B. 

THE COURT: That's what the courts normally have 
done. If you have got the defendant on 10B, why bother 
with 17A. 

MR. MANEY: I think the issue came up once before | 
in this circuit in Superintendent of Insurance, Bankers Lite,| 
Judge Herlands addressed it in the District court decision, | 
but that never reached the Court of Appeals or the Suprem , 
Court, where there you were dealing with.certificates of 
deposit. It is our position that first there Should be no 


| 
private right of action under 17; second, that one could | 
dispose of 17 on the same intrastate basis, Section 12(2), 

| 


although it may not be necessary to rely on that distinction, , 
but, finally, to the extent that if the court were to conclude 
contrary to our claim that there is a claim under 12(2), 


I could see no possible way under the facts of this case 


lose under 17 or there would be no reason to g°2 on to Section 


17 if you win under 12(2). I think in a Sense it may bu 


| 
| 
where the plaintiff could lose under 12(2) and not a 


academic, | 
i 


‘ a 
ROU 5 i ae) eee 


: HORE OTs TMNT: SE ; 
OCA AE SPN A IE Ss SE ITI ZA NOR NASER OME HAS 


AA ARE: SORA 
ma RRS 


‘ 


t 


| 
t 
| 


1243a 


THE COURT: That's possible. 

MR. MANEY: It is reached only if they won under 
12(2). I think the question of whether an action Should be 
implied is a point reached, and I am quoting from page 4711 
of U.S. Law Week in the Blue Chip decision, where Justice 
Rehnquist writing for the court said “It would indeed be 
anomalous to impute to the Congress an intention to expand 
Plaintiff class for a judicially implied cause of action 
beyond the bounds delineated for comparable express causes 
of action." 

We think that 17 to the extent it may exist 
would be either coextensive with Section 12 or should not 
be read as creating an implied right of action, where a 
Plaintiff has a colorable Claim under a provision that does 


confer an express right of action. 


Finally return to the Securities and Exchange Act 


of 1934 and recognizing that notwithstanding the language of 
Section 3A10, the court is bound by the decision in Zeller 


v-Bogue, we do think that what Judge Friendly was addressing 


| 
| 
| 
7 | 
| 
| 
| 
| 


in that case was to deal with a generic class of notes that 
would be interpreted as outside of the Scope of the | 


Securities and Exchange Act. Again I go back to rather timol 


remarks by the Supreme Court. At page 4716 of U.S. Law Weck, 
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but chiefly concerned with the regulation of possible 


distribution trading on the nation's Stock exchanges 


and securities trading markets," contrasting that with the 


Securities Act of 1933 which deals with usually initial 
offerings of Securities, and we believe that the Congress 
was well aware of the fact that in the commercial paper 
markets generally you are dealing with what would in a stock 
case be considered an underwriting distribution, purchasing 


in a primary market from the issuer, reselling by a dealer, 


that that is not the kind of transaction which requires 


regulation under the Securities and Exact Act which deals 


a 
with usually this after market transaction, that that was oi 


14 intended by the Congress by exempting these notes, and : 
1 certainly if one is to read in some kind ofrelationship | 
16 between the note excluded from the Exchange Act and the 
. notes which would be. exempt from registration under the : 
is Securities act, that it is the generic class that most : 
19 businessmen would consider as commercial paper, 
sa I think a reference to the facts of Zeller | 
oa highlights this. In Zeller what you had was a demand note | | 

2 issued by a Parent to a Subsidiary corporation, certainly 
° not the kind of documents that anyone would reasonably 
” Call commercial Paper. The same is true in the Sanders Vv. 

2 


Nuveen case. 


That was small notes sold to a lot of 4 
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individuals, not notes that were being offered as commercial 
Paper to somes of the largest and most sophisticated financia 
institutions in the Country by the leading dealer of con- 
mercial paper in the country, as we have in this case. Here 
we have what any reasonable Person would have called until 
the reorganization when you talk to a lawyer commercial 


paper by any normal definition. We think that it does fit 


the type of Security which Judge Friendly Said, his words, 


in the Zeller Case, and it does not require analyzing what | 
we think is a double eakicnsiaeed test under the SEc release | 
or @ven a four-prong test, | 


that was normally dealt with as commercial paper. under that | 
test the Penn Central Commercial paper would have been ex- | 
cluded from the definition of “security.” Even if you £all | 
back to the question of does it meet the specific tests, | 
we think that the question of prime quality being dependent | 
on whether it went into bankruptcy or not is unfortunate | 
reasoning in the Welch Opinion, because that would mean i | 
that under normal circumstances you — have another 
exemption -- 
THE COURT: You mean you arecharged with hindsight? 


MR. MANEY: Here we had an exemption under | 


| 
i 
| 
The basic question is is this the kind of a 


3 ; 
AG because it was Icc approved. r¢ you didn't have that in 
! ty 
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& normal case, you were relying on the 3A3 exomption, 
and a company were to go into bankruptcy, then setro 
actively it was not exompt from registration and a plaintiff 
wouldn't have to do anything but sue under 12(1) and 
Say “You offered me a security” -~ 

THE COURT: I was merely referring to Judge Brieant ''s 
comments in that regard, and I think what he was talking | 
about at that time waS, was it really prime, could it have 


been prime if it went into reorganization. This is his 


| 
| 
viewpoint. Not merely the fact that you went in, therefore | 
| 


you were not prime. This is a factor to be taken into 
consideration in determining whether it was prim at the time, 
could these events have developed so rapidly that you were 
not aware of them or should have been aware of them. I think | 
that's the area he was talking about. I don't think he made 
the flat statcment that if you go into bankruptcy, it is Li 
the four-month rule in bankruptey, if you go into bankruptcy | 
and in three months it follows you are not prime paper. | 
I don't think he meant that. | 
MR. MANEY: Your Honor, what we are dsaling | 
with here was notes of a company which on the Gay it went 
into reorganization had a net worth of almost three billion 


dollars, which was a household name, which was instantly 


recognited by almost every investor consider the purchase 
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Of coumercial paper which was one of the largest corporation 
in the country, and that under the language used in the 
various congressional committee reports and debates, when 
they are talkisy about prime quality, they are talking 

about some company who by its size, by stability, can offer 
its own debit directly to investors, and in a way, I think 
this dovetails with the notion of not offering it to the 
general public, it is very similar to the types of analysis H 
used on the private Placement of securities, that you are | 
dealing here with a market that is capable of protecting 
itself. you are dealing here with investors who are Capable 
of performing their own analysis, that they can deal with 
companies of a stature of Pena Central, not an unknown 


closed corporation or a family company, they can go to a 


<1 EN TOT SETI PN RECENT ee et 


| 
| 


Moody's transportation Manual and get twice a week the most 


They are dealing with a corporation of six 


current financial information on the company. 


Sq — 


billion dollars in total assets and with current liquid 
assets that could be brought to bear,. and that goes into 
the question of current transactions issue too, but es- 
Sentially what we are dealing with is not a general public. 
In spite of the facts that banks May have purchased for 
their own customers, that is the bank's responsibility, and 
a review of the investors in Commercial paper as reflected 
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in the master computer run shows that here was a professiona 
Market, both on the selling side and on the purchasing 


side, and that these were the kinds of notes that were 


treated as prixs quality by those who invested in it, includin 


Mr. Bock, that they were purchased by professional ey 


not the general public, that certainly it was th kind of 
note that could have been discounted at the Federal Reserve, 
had anyone chosen to do so, and certainly Franklin Savings 
could have done sO, and that -- 

: THE COURT: There is no proof in the record to 
that effect, 

MR. MANEY: There is no proof that it was not 
discounted, 1 believe, your Honor. The only issue is whether 
it is of a type. We think that the legislative history 
as set forth in the jurisdictional memorandum, including 
no action letters with respect to certain notes which would 
not technically meet that test, establishes that -- really 
it is not an. independent test, that this type of paper would 
be discountable at the Federal Reserve, and finally the 
question of financial transactions, I don't think Judge 
Friendly in Zeller was Saying that you had to meet all of 
these tests, as long as it was a note of the kind that would 
be normally considered to meet these tests. But evon looking 
at it this way, we h 
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as the court has limiited the exhibits, of Penn Central 
applying to the Interstate Commarce Commission and identifying 
what they anted to do with the proceeds, the rcc making 
a comment in its Opinion, and absolutely no way of tracing 
the Specific dollars, which is a general problem in this 
market. It was for that reason that in our memorandum 
we ane to no action letters and attached them and calle 
the court's attention to Exhibit I, particularly, in our 
jurisdictional memorandum. Where you have a cor poration 
that does need money and that is issuing: commercial Papor | 
because it needs money, that it is an impossibility to trace | 
the dollars to particular uses. If it is used fer a current | 
purpose, then you don't need to use that. money for other 
long term purposes. When you are dealing with working 
capital, and there was testimony here that that was what 
Penn Central was going to use its proceeds for, working 
Capital, and working capital is current, Current assets, 
current liabilities, that you would apply the test that 
was accepted by the SEC, the very body that had promulyated 
this release that has the four-prong test, to Say Can you 
just match Some current assets against the amount of paper 


outstanding. The test used for utilities, which I think 


has to meet the test because it has its own exemption, and 


t 


| 
} 
that the railroad is Somewhat similar to, it never really | 
| 
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there is no question here that tho people at Goldman, Sachs 
were nut srecifically trying to meet a current transactions 
test. They did have an Ice exemption, they didn't have 

to worry about Section 3A3 exemptions, but, nevertheless, 
the SEC has accepted the proposition that if your accounts 
receivable plus fuel and tax and utilities exceed the amount 
of paper outstanding, you have met the current transactions 
test. If that's the test for a Con Edison or another 
utility, we think that the same test could be accepted, 

not in a specific question of is this exempt under 3,3, 

but is this the kind of note that would be considered under 
the general definition of commercial paper, 

The record does not establish that the accounts 
receivable for Penn Central at all times were well in 
excess of the maximum amount of paper that was ever out- 
standing. On that basis, even if a current ipansnetions 
test were required, and we don't believe it is, that Penn 
Central would have met that test. We are hot urging, as 
has been suggested, that that was done or considered at the 
time. What was considered at the time by the people at 


Goldman, Sachs was,was it exempt from registration, and the 


answer is yes, under Section 3A6, as proved by the Imterstate 


Commerce Commission. They felt, erroneously, they had to 


keep it nine months, although that was not required by thu 
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icc rules, that it was the kind of note that would be 
deemed to be commercial paper, and at that time in 1970, 
reading the Securities and Exchange Act of 1934, having 
a note that had a maturity of less than nine months, it was 
not within the Securities and Exchange Act of 1934, for 
their purpeses in terms of the question of whether certain 
confirmations had to be prepared and sent out with all the 
various legends that would occur in a stock transaction. | 
On that basis, your Honor, we feel that the federal juris- | 
dicton is lacking here, and for reasons which will be — 
by Mr. Piel, we feel that any discretionary pendent claims | 
under state law which require proof of scienter is totally ; 


failing on this record. 


Maney at this point, 


MR. STITT:. Your Honor, I would just address myself 


| 
THE COURT: Mr. Stitt, why don't you answer Mr. | 
i 
, 
| 


to two points on jurisdiction, the '33 Act and the '34 Act. 
First, the proof in this record abounds with 

important Mailings and interstate telephone calls, I think 

the transaction starts ‘onthe previous business day, which 

was Friday, March 13th, when in connection with a prior 

salo Goldman, Sachs mailed to Franklin a confirmation letter 

with the February 18th green sheet. 


THE COURT: Tie yourself down to this transaction. 
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It is the only one before the court. There is no impact 
of telephone calls in this transaction, 

MR, STrrr: Continuing, if X may, your Honor, with+-|. 
I have it dom in chronological sequence, on the afternoon 
of March 13th we had a conference cull, interstate conferenc 
call, at which all Goldman, Sachs salesmen were told, one, 
Penn Central is in the top 10 list, and, two, it is the kind 
of paper that could be Sold on a special order basis. Thus, 
the salesmen were encouraged to offer Penn Central Paper 
for sale to customers who might call on the following 
business day, which was Monday, the 16th. The telephone 
call between Mr. Bock and Mr. Kaufman was, of course, 
interstate. But following that telephone: call we have a 
whole host of interstate telephone calls-- 

THE COURT: Mr. Stitt, I don't know why I have 
to tell you, this is not impressive to me. Why do you insist 
on continuing the argument after I told you not to do it 
and after I told mr. Maney it has no impact in this case, 

MR. STITT: Your Honor, I will just focus on 
the bint itaah tn letters. First of all, we have the con- 
firmation letter from Goldman, Sachs to Pranklin, which may 
or May not have contained an additional copy of the 


February 18th green sheet. Second, we have the confirmation 


letter from Penn Central to Morgan confirming their authority 
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to execute, to fill in, executes and deliver the note. Noxt, 
we haves the confirmation whic: was mailed by Pranklin 
to the Savings Bank Trust Company confirming their authority 
to charge Franklin's account and to accept the note. 

THE COURT: That's the first mailing, is it not? 
The cest were hand delivered. 

: MR. STITT: No, sir. The confirmation letter from 
Goldman, Sachs to Franklin was by mail. The confirmation 
letter from Penn Central in Philadelphia to Morgan in New 
York confirming their authority to fill in the note and 
counter sign it and deliver it --— 

THE COURT: That was a eontract between Penn 
Central and the defendant Goldman, Sachs, and f£ agree 
with Judge Brieant's analysis on that. That has nothing to 
do with your purchase as principal, You bought from Goldman 
Sachs. They were a principal, they Were the seller, you 
were the purchaser. Forget Penn Central, forget Morgan, 
as far as where they boucht it from. : 

MR. STITT; Then we have three mailings, your 
Honor. We have the Goldman, Sachs Confirmation letter from 
Goldman, Sachs to Franklin confirming the purchase and 
indicating that a copy of the February 18th green sheet 


was enclosed, It may have been enclosed. If it wasn't enclosed 


| 
it was because they had already mailed one to us on March 13th. 
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Second, we have the confirmation from Franklin 
So the Savings Bank Trust Company, our custodien, confirming 
their authority to Charge Franklin's account with 4,870-odd 
thousand dollars in federal funds and ‘4 accept delivery 
of the note on behalf Of Franklin. 


Pinally we have the confirmation letter mailed 


Mr. Bock has testified to the importance that his bank and 
bank examirers attached to confirmation uiviaease The only 
documentary Proof in Franklin's file that a note had 
actually been delivered was the confirmation letter from 
the Savings Bank Trust Company. We have also had proof 

and confirmed yesterday by mr, Wilson that for banks, 
written financial information on the borrower, and this is 
the way banks treat commercial paper purchases, cine such 
written information has Significance beyond what is set 
forth in the documents themselves, and that this is the 
kind of information that bank examiners expect to find 
when they examine a bank 's records. As a matter of fact, 
While your Honor has told me to Stay away from Morgan and 
from Penn Ccutral, you May recill in Exhibit BI, Mr. Lepley's 


diary or log, there Wa3 2 notation I think under date of 


December 23rd or Perhaps in January, but in connection with ; 
$ 
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the $16,000,000 transaction, Morgan wanted a confirmation 
letter. So they are important within the financial-- 

THE COURT: They wanted a confirmation letter from 
their clisnt. you dia not buy from Penn Central. You 
bought from the dsfendant. How he got it is his business. 
It is none of your business, 

MR. STITT: Your Honor, under Cashin and under 
Welch, the simple confirmation letter from Goldman, Suchs 
suffices for jurisdiction -- 

THE COURT: That's what Judge Brieant said in 
Welch, but I am not sure I am following him. you are trying | 
to persuade me that rx should, so don't quote him to me. | 

MR. STITT: 1 believe Judge Brieant was following ) 
the Second Circuit in the Cashin decision. rt is our | 
position that Cashin in the Second Circuit is the controlling! 


decision here. 


THE COURT: Go on to the next point, 


i 
1 
| 
t 
| 
! 


MR. STITT: The next point, your Honor, is that | 
the commercial paper note held by Franklin is a security : 
within the 1934 Act, that Zeller and Welch main what they 
Say, and that in order to be excluded the note must 

Satisfy each of four tests, all of them. Franklin's note 
meets none of these tests. Pirst of all, we say that having 
been issued on the eve of bankruptcy, three months and five 
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2 days prior thereto, the note quite obviously was not of | 
3 prime yuality. | 
4 THE COURT: I don't buy that. Go ahead to your sec : 
5 point. 
6 MR. STIUT: The second point is that having | 
7 been issued as a substitute for long term financing, and + | 
3 in elev. oi the pre-trial testimony of Mr. Van Cleave that : 
9 we have designated and Lepley's testimony here in court, | | 
10 that Penn Central commercial paper was being rolled over || 
i and over and over. It was not issued to facilitate any : 
a well recognized type of current operational business re- LC 
ae quirements, That's the second test. ! 
" The third test, we Say that this note was not | 
_ eligible for discount with Federal Reserve Banks since it 
16 


sn cers ange! 


17 . 


| 
was not being issued to meet current operating expenses, | 
I don't consider a roll-over to meet that test, | 


Finally, your Honor, we Say that this is a type of | 


” note that was purchased by the general investing public, : 
as and we believe that the defendants’ own computer printout : 
“ confirms the wide range of investors acquiring the security | 
= in 1969 and 1970. So we Say under the 1934 Act that there 

. are these four tests, and we Say that this note doesn't meet 
m” any of them, and, therefore, we arc @ Security under the 

25 
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THE COURT: IX don't need any reply, Mr. Maney, 

Mr. Picl? | 

MR. PIEL: If your Honor please, in the unlikely 
event that you are not persuaded by Mr.Maney ‘s @ loquence 
and learning, we come to the merits, or in the event that 
your Honor decides to defer a decision thereon until 
+ dase of the evidence, we coms to the merits, 


THE COURT: No, I woa't decide this motion off 


the bench. YI indicated some partial decisions off the bench, 


but not completely. Go ahead. 

MR. PIEL: We have four claims that have been 
reviewod in the jurisdictional discussion, Your Honor, 
the plaintiff has fewer elements of liability to establish 
under his first claim than under any of the others. If 
he can recover at all he ought to be ble to recover under 


the first, It is hard to conceive of a circumstance under 


: 


| 
| 


which the court would say this state of facts does not prove | 


a claim under 12(2) but it does prove one under 1OB, fr 
want to go further than to say we need only for practical 
purposes focus on a 12(2) Claim. I'd like to Propose to 
the court thut the time has come now to dismiss the other 
three claims. Each one of them involves scienter, If your 
Honor does not agreo with Judge Brieant and mr, Maney 


that 17 docs not afford a private right of action, at least, 
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imagine of 12(2) and partakes of the function of 10B 

of the 1934 Act, it is Subject to the same requirement as t 
1934 Act cause of action of having to present scienter, 

i refer to discussion of that that we have at pages 92 and 
93 of our main trial memorandum. 2 think’ your Honor will 
be dat iatias by those authorities, that if there is a 


private right of action, and if it does anything more than 


: J2b6 
Uhh 23 1258a 
your Honor, to the extent that it is more than a mdérror 

£ 


12(2) does, then like 108 of the 1934 Act, it requires proo 


of scienter, 


In Cohen v. Franchard, in the Court of Appeals hera 


e 
boy 
a verdict for defendant was upheld over an objection to 


Judge MacMahon's Charge under 108 as follows; 


“Guilty knowledge is the key to your Jecision 


in this case. The Plaintiff must establish that the defendant 


® { 
whom you are considering had Knowledge and intended to defraud | 
| 
these plaintiffs or that he acted in reckless disregard 
for the truth or that he knowingly used a device, schane 


or artifice te defraud,“ 


So far as the pondent cause of action under state : 
law is concerned, Business law 352¢c, that Statute is full | 


of words of guilty knowledge in estabiishing criminal conduct: 


| 


forbiddan by that section, and the cases to that effect 


are also in our trial brief. So I doa't think your Honor 


Uhh 24 12594 
needs to look into the Wheelbarrow to decide those points, 
You have seen the mon responsible for Goldman, Sachs‘ 
actions and decisions, you have been able to appraisa 
them for truthfulness and Sincerity and intention, and 
if there were anything more than your having heard the 
testimony of those witnesses that bore on scienter that's 
in the wheelbarrow, your Honor May be sure that Mr. Stitt 
would have confronted the witnesses with it when they were 
on the stand, 

So I suggest, your Honor, that those motions be 
granted at this stage of the record in order that the 


discussion in the briefs that counsel will submit to you, 


citing to this record, can focus as it ought to focus on the : 


12(2) question instead of being diverted and diffused 

by going into Peripheral claims and trivial suggestions of 
scienter in the fraud sense that Judge MacMahon ineluded in 
his charge, approved by the Second Circuit. Focusing on 
the 12(2) act itself, liability here requires that there 
has been a Prospectus or oral communication that ineluded 
an untrue statement, or if there were statements made and 
they weren't untrue, then that there was an omission of 

a material fact necessary to make the Statements made in 
the light of the circumstances undor which they were made, 
is the Statutory language, not mis leading. Surely, here the 
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circumstances include the normal expectations of sophisticat al 
investors making up the buying side of this intent in 
high speed,short term mony market, including Mr. Bock. 

It is interesting that aside from the question of NCO Yating | 
aS a requirement, the only other consideratum that Mr. Bock 
referred to in his testimony was that he should be able to 
lock up the highest available interest rate for as long as 
possible. As a tribute to his professional astutouness, 

your Honor will see the charts that we put in that traced 

the discount rate against the yield on Treasury bills and 

the discount rate against the cost of bank berrowings, and 

you will see that he was foreseeing something that in fact 
happened, and that was that soon after his purchase the 
current rates started dropping. So he had locked it up for 

as long as possible. And that was the situation. 

There was an oral co.munication here. The oral 
communication was the answer to Mr, Bock's question, “What 
have you got that will pay 9 per cent and go out as 
far as possible?" Today we have issuers that are in the 
Market that are willing to do that, and then names, including 
Penn Central. That's the cral communication. We agree that 


that oral communication implies a fact. We have conceded 


that as a legal Proposition from the beginning of these 


horrendous cases that we have been in, and our witnesses 
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have testified to it as a matter of fact in their own minds, 
and an investor is entitled to assum from the fact that 
they are of fering it, without saying anything about it, that 
Goldman, Sachs has a good faith opinion that it is credit- 
worthy, that the notes will be paid at their maturity, and 
that thore is in reasonable basis for their opinion. That 
is the communication. In fact, that is the only comnunica- 


tion. I won't go into the cases on this point, they are in 


lbh 26 1261a | 
| | 


our brief, but I subisit to your Honor that it is clear 

that if you want to adduce an omitted fact, you have to show 
that there was a statement that needed the fact to be 

added to be a fair statement. 

Mr. Bock in perfectly straightforward, simple 
terms agreed, so it was unnecessary to put any Goldman, 
Sachs salesman on the stand, that nobody from Goldman, 

Sachs ever said a word to him about Penn Central, except 
that they tad its note to offer in a maturity and at a rato 
that he was asking for. That is all they said to him. 

THE COURT: With the implication -- 

MR. PIEL: Except her the implication, which 
I will come to. I want to make it clear that it is really 
down to this, to tis teehee ten. There was no written 
communication which could be claimed to contain a misstatemant 
or to require an additignal Statement not to be misleading. 
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The only thing we have that Mr. Stitt hangs his hat on 
is the February 18, 1970, green sheet, that report of the 
year end results, a preliminary advice of the yéar end 
results before they would be able to get the white sheats 
out based on the annual report. It is assumed or guessed 
Or speculated that pérhaps that vas included with the 
confirmation of the Friday, March 13th purchase. Of course, 
if it was included with the confirmation of the March l6th 
purchase, it was after the fact and after the event and 
could be no part of an inducement, even if read by Mr. Bock. 
Mr. Bock agreed that it was unlikely that the 
confirmation, the state of the mails in the City of New York, | 
you can get a letter in this tom quicker from California 
than you can from another part of the city. We all know 
that, and he was reasonabie about it, and he said he had no 
idea that he had had. that before he made his ‘scl en 


order, 


THE COURT: He said he didn't remember ever secing 


MR. PIEL: He doesn't remember ever Seeing it. 
He agreed it might have arrived any time that week, and 
furthermore he expressly said in his testimony that before 


ordering the note from Mr. Kaufman over the telephons 


early in the mid-morning of March 16th, he had not read, 
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checked or looked up anything. So that would go for the 
mail, if it were there, as well as the ety S and the other 
things that he had in his office, he could pet fect ly 
well look at it, if he wanted to. But he said. that he 
was relying on Goldman, Sachs and Perhaps -- x don't impute 
anything insincere about mr. Bock, but in his natural 
enthusiasm for this cause that he has here, he May well have 
complimented us more highly than he would ‘:ave off the Stand | 
for being people that he trusted. 
THE COURT: He was testifying to how he felt on 
March 16th, not how he feels on Junel2, 1975. 
MR. PIEL: I am just saying that his testimony 
on June 12th about his feelings on March 16th many years ago 


May be improved, and I don't object to that, because we 


ne ee eee 


Concede that he had a right to rely on us, and if he says 
he did, wo will assume he did. On what? on the implied 
representation that Goldman, Sachs had a good faith opinion 
that these notes would be paid off at their Maturity. If there 
is real evidence of a lack of good faith, I am sure Mr, 
Stitt will advance it as best he can. I think that it 
doesn't rise higher than trivial innuendo that 's unbelievabl 
His line of proof that he calls conflict of interest, 

desire to curry the favor of Penn Central, desire to build 


business, it is just too unreasonable on the total picture 


| 
"| 
| 
| 
| 
| 
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to infer that over the Sworn denials of those Witnseven, 
when thoy had much mors to lose than to gain by selling 

bad mat. So it really comes dow to a question, if there 
iS any question, of reasonable basis. of course, here 

I am concerned about your Honor‘s quite understandable 
expression of astonishment that in the face of the publicly 
Known news of the 1969 year end results, Mr, Bock, knowing 
that, would buy the note, let alone Goldman, Sachs being 
willing to continue to offer selling the note. 

Vogel and Wilson kites that a reasonable 
basis for a judgment of credit worthiness is to identify 
sufficient unencumbered atsets which are salable for cash 
or by timely action, may be used to support additional 
financing. A bad earnings record is irrelevant to that, ne 
Mr. Bock so testified, When in explaining how the 1969 
year end results did not deter him, although he knew them, 


he referred to the non-railroad crown jewels of this empire, 


He mentioned some of them by nam. He was familiar with thom. 


He said that as a result of knowing that those things wore 
there, fic assumed that Goldman, Sachs was making a balancing 
judgment of good news against bad news, he assumed they 
talked to the management, he assumod they were not telling 
him everything that management told them, but that they 


were using what they knew and What they fourd out to make a 
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balanced judgment, and he was relying on that. Let me just 
Say before I go on on the Subject of the basis that the 

fact that this road went into reorganization after the 
disastrous May bond market and after the Department of 
Transportation was Stopped from doing what it had been 

its intention to do, of guarantesing lines to bridge over 
again to.a decent market situation where long term financing 
could be gotten, if that is going to be considered is part 
of the evidence or as a basis -~ as for example, Judge 
Brieant did in judging that i+ isn't even commercial paper-- 
this doas Something that goes beyond the expectations, the 
normal or reasonable expectations of People in the marketplac 
The kind of a judgment that Mr. Bock was: ontitled to was 

&@ good faith judgment on some reasonable basis for assuming 
Such a judgment. He wasn't entitled to a perfect judgment, 
he wasn't entitled to a judgment that would be £0 good that 
nothing could go wrong. If so, commercial Paper wouldn't 
Command so much higher rates than Treasury bills, and, 
furthermore, that would be a promissory representation 
rather than tho misstatom nt of a fact. It would be 

@ promissory guarantee, which is not implied in the securitie 
laws, or ever within the reasonable expectations of the 


parties. The promissory obligation here was that of Penn 


Central, not of Goldman, Sachs. As to the basis, Mr. Vogel 


SOUTHERN DIXTRIC) COURT KEPORTERS. US. COURTHOUSE 
FOLEY SQUARE. NIW VoRK. NY. cot aie 


1266a 1264 


ihh 31 

explained the standard commonly relicd upon methods of 
evaluation by reference to available market values in 
manuals that the financial community relies on to make ths: se 
judgments and on certain earnings multiples, Mr. Maney 
presented and introduced the documentary evidence as well 
which establishes without any contradiction in this record 
every proposition set forth in our proposed findings 
numbered 95 to 124 regarding clements of value to support 


the judgment. I think Mr. Stitt's response to this is very 


significant. He didn't touch it. He did not bring any | 


witness here, any financial person, who is expert in analyzing 
values and methods of valuing to give expert testimony 

that what Mr. Vogel, who Spent his life with this, was the 
Manager of the domestic credit of the Grace Bank, went to 
Goldman, Sachs when Grace merged with Marine Midland-- to 
testify that it was the way to do it. If it isn't the way 

to do it, on that testimony, Mr. Stitt oved us a witness 

to dispute the standards or to dispute the way the standards 
were applied to these facts of public record. He did not 
do so, He didn't even touch the question in his cross- 
exanination, If I may Say to your Honor were friendship 

and affection for Mr. Stitt, his cross-examination of Mr. 
Voayol made ms think of the college student who was coming 


up to his comprchensive exams. Ono of his courses had been 
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Bible history. He was nervous enougt: about this comprehensi 
exam that would have one question from each course, but 
he was panicked aout Bible history because he had not opened 
the book. But a wise friend of his who had analyzed 
Previous exams said “That's easy to figure out what they 
will ask you this year. It is time for them to ask the 
names of Kings of Israel." So he commitced them to memory. 
When he got into the examination room, the question “Nane 
the major and the minor Phophets,* 

He thought about that for @ moment and he wrote 
down “Far be it for me to draw invidious distinctions among | 
the holy men of old, but tie kings of Israel were.” Mr, Voge’ 


testified about unencumbered assets. Mr. Stitt cross-examined 


him about encumbered assets, Your Honor hasn't had an 


our brief will be of assistance in Shortcutting the labors 


| 
' 
opportunity to analyze and absorb that evidence, and we hope | 
| 
{ 


of doing so. I must say, the court's astonishment that Mr. 


Bock would buy and that Goldman, Sachs would #811 dows, of 


| 


course, concern us, and I must say it is astonishing. Perhaps ' 


PON eA cet om ee 
ee 


even more astonishing is that Mr. Bock would buy than | 
that Goldman, Sachs would sell, because Goldman, Sachs was 
concerned and alarmed and put on sts toes by the release 
of the year end Statements enough at least to get an ox- 
Planation and to get assurances from these top flight men 
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who came right up to New York, and on the Sth, the day it 
appeared in the newspapers, they were with their steely eyed 
commercial bankers explaining and getting .the commercial 
bankers to accept the company as in a good credit position 
at that point, déspite these deplorable earnings, and the 
next day they were at Goldman, Saci:s giving the same ex- 
planation. It is very interesting to compare the waibidla tus | 
by the bankers of what Bevan and O'Herron told them, and 
heaven knows they are expert in cross-examining issuers ! 
who want more money and in getting the facts they need, ! 
and the memoranda of February 5th and 6th that reported | 
what Wilson on the 5th and Wilson and levy on the 6th got 
from these gentlemen in the way of information. you would 
think the same person had been the reporter for both and 
that he didn't bother distinguishing between the meetings. | 
S% Goldman, Sachs at least satisfied itself that it was in 


a sound position, ana these. commeyci>) bankers, as the record 


Shows, satisfied themselves then a&i.d lator and later, righ* up 


into April, that it made sense to lend money to the Penn 


a eee 


Central; and they all have claims in the rcorganization. 


I said that 1 only wanted to make a couple of remarks for 


bean trying to think of how to epitomize what I think is 


the problom of hindsight in this case. If one goes down a 


| 
the purpose of a point of view or a perspective, and I have | 

I 

| 

1 

! 

} 
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country road observing the scene as you go along, you come 
to a house and you see what it looks like and you go along 
and you pass some fields and there is a barn and you go 
along and there is a Glock tower, and you see all these 
different things along the road and they make a certain 
impression on you and give you a certain picture, and then 
vent cee down the road a couple of years and you turn and 
look back and it is entirely different, the scone is 
merged, the house seems to be pert of the barn and the 
Clock tower is coming out of the house and some of the other 
details that were there that you relied on for your im- 
pression are there no longer, the scene has a tendency 
2nd a compactness that it didn't present to you as you 
wa lked on through it, it has a different significance from 
this: view. your Honor Coming over the road of time from 
the other direction comes here and just sees bake The 
effort has to be to get back into the scene the way it 
was. I think even meeting at this point in the road 
Somcone who has just been up the road and asking him to 
turn around and look at it, he still can't quite see it, 
the significance of the compact, dense overlay of events 


that have been foreshortened by the perspective into one 


conclusion, because he Still has in his mind the scena 


that he walked through, He is more f labbet gasted and puzzle 
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than he is understanding as a result of this change in focus 
In ordor to judge the reasonableness and good faith of 
choi who were doing the judging in 1969 and 1970, we 
have to get back into the way it was, and I will just stop 
by saying how it began, and then we will try to handle 
the rest of it in our brief for your Honor. I might say 
it began with the secona trip of the merger to the Suprete 
Court. In Penn Central marger and N & W inclusion cases 
decided January 15, 1968, 389 U.S. 486, the Supreme Court 
said at 493 in the opinion by Mr. Justice Fortas, "The 
Pennsylvania and the New york Csntral dominate rail 
transportation in the northeast. Their freight operations 
extend over some 20,000 miles,” 

Incidentally, your Honor, this seems to m to 
be a passage in which the Supreme Court is taking judicial 
notice of accepted comnonly known facts, because tte y don ‘t 
Say “It is contended” or "rt appears from the record.” They 
are just telling us what it is. “Their freight operations 
extend over 20,000 miles of road in 14 States and Canada, 
They are the two largest passenger carrying railroads in 


the United States." 


Then skipping more about them, "The proposed 


merger which the ICC has approved contemplates the uni- 


fication of these vast roads, and as tine goes on tho 
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rationalization and elimination of some of the dual 
facilities and services in various areas and in various 
respects. The merger will result in enormous savings 
in transit time," 

Those worda are in quotes, enormous Sagings in 
transit time. Then the court goes on, "It is estimated 
that in eight years the Savings and expense will amount 
to more than $80,000,000 annually.” 

It is going to take eight years to get there, 
your Honor, with congressional Committees and the Inter- 
State Commerce Commission and the public press gazing at it 
and the Supreme Court looking at it twice, it had to be 
Seen by everybody as something that was going to survive 
for eight years to do that, and in the meantime it was 
Callea in the eviderce and called by the witnesses a 
unique credit. There never was anything like it bs terms 
of a financing proposition in the united States, It had 
the crom jewels to keep the show on the record for eight 
years in everyone's estimation. So when it Comes to boing 
Overcome by the surprise and cataclysmic rush of events, 
I think getting back into that atmosphere at the time 
is just and fair and will result in a conclusion that we 


cannot say there was not a reasonable basis for what was 


obviously a good faith opinion. r think, your Honor, that 
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on tho balance of the evidence, plaintiff has fallen 

Short in making its case. I'd just like to say that this 
belief that is echoed in the Supreme Court's decision 
about not merely the credit worthiness for short term 
financing purposes, but the long run viability of this 
enterprise, that belief was so Strong and so big that 
it was thought proper and feaaiole and not a defeating 


handicap to saddle the Penn Ceniival after it had been 


put together in early 1968, one year later they gave it 


the New york, New Haven & Hartford with all of its headaches 


and financial woes and losses. 
THE COURT: That was to Sweeten the pie. | 
MR. PIEL: Sweeten the pie with some bitter aloe. 
The acquisition or merger was effective January 1, 1969. 
In the year 1968 under ite own independent management 
and ownership or' over: direction of the Bankruptey Court, 
the New Haven was in bankruptcy here in this court, in 1968 
the New Haven had a net Gperating loss -~ net loss, net 
incoms loss, of $22 900,900. So Starting January Ist, 
whatever it had to cemtribute in the way of losses was 
added to the losves of the Penn Central. When the news 
came out about the year end earnings, one little adju 


strment 


to keop in mind is that the Penn Central managiment 's 


performance shouldn't be judged by crmmparing the year end 
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results for 1969 with the year end results of Penn Céntral 


= 3 for 1968 because, as it says in a footnote to the financials 
4 and in a footnote to the press release that was released 
5 on February 4th or Sth, 1970, the results for the New Haven r 
6 are not included in Penn Central's figures for 1%3% 
7 but they are included for 1969 and they are not broken out. | 
8 Your Honor, just going back for a moment to tha Supreme | 
9 - Court's opinion, I just want to point out, they were talking | f 
10 about an eight-year period to rationalize, to effect econo | 
ll and to get into being a successful railroading enterprise. 2 
12 They were only a quarter of the way along that road when 
. 13 this disastrous event happened, and one Stuuday they filed ¢ : 
4 in Philadelphia for reorganization. Thank you. : | 
6 THE COURT: Mr. Stitt? a ' 
% MR. STITT: Your Honor, before IY started, I seemed ) | 
uM to have left the exhisits in the jury room, i would draw : 
1s attention to the fact that the February 18th green sheet | 
19 was received in the mail by Franklin, it was read by : 
” Mr. Bock, you could remember his identifying the interde- : 
is lineations in his own handwrit ing-- , 
fg THE COURT: He doesn't know when he road it. 
? MR. STITT: That is true, that is true. | 
” THE COURT: That's the point. | 
25 


MR. STITT: I thought the point was that he had 
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never read it. I apologize for having misunderstood. your 
Honor, the security in this casé, conmercial paper, is 
generally regarded as low risk security. In a brocure which 
Goldman, Sachs sent to Franklin to solicit its hedisnices, 


Goldman, Sachs Compared conmercial Paper in terms of 


Government. That's Exhibit 32-- 

THE COURT: Whoever would believe that? It is not 
2 representation to Bock. Bock is an experienced man, 
Let's have your argument against a man who is an experienced 


man. He is no babe in the woods like me, 


soundness and Safety to securities of the United States | 
| 

| 

| 

| 

I 


MR. STITT: He is, indeed, but I want to emphasize~— 

THE COURT: He is indeed a babe. in the woods? 

MR. STITT: No, Sir. I said he-is indeca not 
a babe in the woods, Because of the short term hature of 
commercial paper and the fact that the holder is an unsecured 
Creditor, that the issuers liquidity and its bank lines are |! 
Matters of paramount Significance to the purchaser. That is, 
cash must be available to pay that note at Maturity. It | 
Can't be done with real estate, it can't be done with rolling 
Stock, it can't be done with rights of way, it can't be 
done with Madison Square Garden. Mr. Bevan in his deposition, | 


which the defendants have designated, has some interesting 


testimony on that matter at pages 116 to 122. new York 
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Savings banks were first authorized to buy conmercial 
Paper in 1963, and they were only authorized to buy mpor 
having the highest rating of an independent rating service 
designated by the State Banking Board. Those are the only 
kinds that were authorized for purchase. As of March 16, 
1970, the only designated agency was NCO or the National 
Credit Office. The paper which Franklin purchased was ac- 


quired from Goldman, Sachs & Company, the oldest and 


largest dealer, a firm-of high reputation, which held steele | 


out as being knowledgeable in all aspects of commercial 
paper, including the investigation and monitoring of 
issuing companies and their affairs. The paper was sold 
to us three months and five days before Penn Central filed 
its reorganization petition. 

The Franklin Savings Bank did not expect fraud 
merchandise from a house like Goldman, Sachs, but this is 
just what we got, and we ask that they take it back and 
return our money in our cause of action for rescission. 

THE COURT: I thought 1 made clear thot I will 
not make a finding that because Penn Central went into 
reorganization on June 2lset that it follows that the paper 
on March 16th is not prime, 

MR. STITT: I would not quarrel with that approach, 
your Honor, but I am trying to put this case in a framework, 
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THE COURT: The framework has to omit what happened 
on Jun2 26th. That's hindsight. 

MR. STITT: But it is a fact in the case. 

THE COURT: I have told you now Sou times, it 
is not a factor in the case, and I disagree with Judge 
Brieant with respect to the fact that he made it a factor. 

I tried to interpret what he said to perhaps mean that it 
was not the factor that you seak to make it moan, 

MR. STITT: We say that ve are entitled to relief 
because Goldman, Sachs did not disclose material information | 
to us whan Goldman, Sachs sold us this paper, They talk 
of credit worthiness, reasonableness, wa thii« theso 
are Sham issues. The test in this case is whether the 
undisclosed info: mation might have buen considered important 
by a reasonable investor in deciding whether to buy the 
paper, There are two categories of omissions on which we 
rely. 

Pirst, information which Goldman, Sachs had in 
its own files and which Goldman, Sachs concededly knew. 

The second category is ‘information which Goldman, Sachs, 
we say, could have known in exercise of reasonable care. 
That is an issus on which Goldman, Sachs has the burden 
of proof under Section 12(2). In my Presentation this morning 


of tho first category, I have grouped the omissions which 
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we say any one of which would suffice on liability under 


three headings -- 

THE COURT: I hope you are not repeating your 
brief for me. 

MR. STITT: No, sir. Liquidity, bank lines and 
inventory. Let's first take up liquidity. In early 
sicieiae Penn Central Transportation told Goldman, Sachs 


that its cash position for the first six months of 1970, 


and that's the inclusive period of Franklin's note, that its | 


cash position during that period was very tight. Penn 
Central also told Goldman, Sachs that it was budgeting 


‘ 


continusd lesses for 1970 of $55,000,000, and they told ; 
Goldman, Sachs they had additional cash . needs of $170,000,000.. 
whis very tight cash position as of March l6th had been i 
further aggravated by other factors, namely, 1, the removal 
from its approved list of purchasers by Brown Brothers 
Harriman, a firm which had previovsly purchased up to 15 
per cent of Penn Centrai‘'s outstandings-- 

THE COURT: I told you that X would not consider 
that as a factor. 

MR. STITT: The point YF am making, your Honor-- 

THE COURT: Why didn't you bring Brown Brothers | 
here to tell ma why they did it? 

MR. STITT: The consideration I am stressing here 
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is that this deprived Penn Central of a potential source 
of cash of $30,000,000. Similarly, the dimination of salos 
of commercial paper from the Goldman, Sachs inventory, 
which in the past had held as much as 15 to 20 million 
dollars of Penn Cuntml commercial paper during December- 
January. That also eliminated an important source of cash 
or a potential source. 

THE COURT: But there was no trouble in selling 
their paper during that Period, was there? They didn't 


need it. 


MR. STITT: That was what Mr. levy testified, 


they didn't need it, 

THE COURT: you haven't indicated anything to 
the contrary, There is nothing in the record that indicates 
anything to the contrary, 

MR. STITT: But there did come a te ae Hoor, 
When they did have difficulty Selling this paper, and the 
Goldman, Sachs inventory and the substantial block that 
Eroim Brothers had bought, those two sources were no loager 
available, and we Say that this did nbgeauies this existing 
and projected very tight cash position. We believe t hat 
could have bean foreseen. These factors world all be signifi- | 


cant to a prudent investor. They all adversely affected 


the issuer % ability to have cash to met these Maturities. 
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Above and beyond that, above and beyond these 
factors that I have just montioned on liquidity, we 
have this habitual roll-over situation. Exhibit BY has 
roll-over, roll-over, roll-over, page after page after 
page. In theory, conmercial paper is a self-liquidating 
investment. The philosophy is that the proceeds from 
the sale of the commercial Paper purchases goods and service 
which generate cash in the current position which is thus 
available to liquidate the note. We didn't have this in 
this situation. We had this roll-over. The next heading 
I have is bank Lines. 

THE COURT: Are you telling m that they should 
have told Bock that a lot of the $200,000,000 was roll-over 
paper? 

MR. STITT: yer, sir. x believe that is a very 


material consideration. It would have shown Mr. Bock 


that this paper was not being used for current purposes, 


THE COURT: Do you mean to Say Mr. Bock didn't 
know that commercial Paper gets rolled over? 

MR. STITT: He did not know that this paper was 
being rolled over, It is not supposed to be rolled over. 
If he had been told that fact, he wouldn't have ‘bought it, 
because he would have known that it wasn’t being used 


for current Operating purposes. I think his testimony on 
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that is quite clear, 
THE COURT: He didn't got roll-over paper, did he? 
MR. STITT: He got what is called Special order 
paper. But I think the testimony is clear, beginning 
with Mr. Van Cleave 's examination before trial, that beginni g 
maybe as early as when Mr. Lepley came »%mn board that Goldman! 


Sachs sales are always designated and focused on the | k 
maturities that were coming in on that particulac day, and i 
| 


this roll-over, : | 


THE COURT: But when you had the i °°: order 
2 i 


allowing them to have $200,000, 000 outstanding for a period 
of two years, thore had to be roll~over.: you couldn't miss it’. 


MR. STITT: No, I can't accept that, your Honor, 


But I will say that regardless-- } 


1 


THE COURT: There had to b>. If you hae a 270-day 
i) 


limit and the ICC said you can have 200,000,000 outstanding, 


for a two-year period, there has to be a roll-over, 


[ 

the sales were to meet the incoming maturities, and that eae :, 
{ 

5 

, 


MR. STITT: Yes, butthere are seasonal ebbs and 
flows, I believe that was aiso the subject of testimony. 

THE COURT: So Mx. Bock must have known that there 
were roll-overs here, there had to ba under the Icc authori- 
Zation. 


MR. STYIT: No, Sir, he did not have to know that. 
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THE COURT: Of course he did. He is & smart man, 
a Securities analyst, he reads the Times every day and the 
Wall Street journal every day, 

MR. STITT: He specifically testified that he 
never rolled over “enn central Paper. 

THE COURT: What does that have to do with it, 
whether he rolled it over. He must have known it was 
rolled over -- that Penn Central wag rolling over, maybe 
not the piece he bought, but he had to know it was being 
rolled over. 

MR. stir: Mr. Bock testified that if he had 
been told that this paper-— 

THE COURT: I am telling you that Mr. Bock had 
to know it was rolled over paper, Mr. Stitt. Go ahead. r 


don't mean the paper that he bought, but that Penn Central 


was rolling over, Otherwise tho ICC authorization 


was meaniagless. They didn't need it. 

| MR. STITT: Perhaps, your Honer, I should go on 
with bank lines. I think we have just reached an impasse here , 
Notwithstanding repeated requests in the fall of 1969, Penn 
Central's bank line ‘overage never exceeded 50 per cent 
after November, 1969. Bank lines are important to investors 
because they provide an alternate source of cash to pay 
off the note if the company itself lacks the cash. Goldman, 
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> é Sachs repeated requests confirms the materiality of these | 
3 omissions, and partaeularly I refer the court to the | 
4 testimony of Mr. Levy, I believe at page 65 of his testimony 
5 before the Securities and Exchange Commission, that in this 
6 case Goldman, Sachs feared a run-off and that he wanted 
Penn Central -- excuse me. Not only before the SEC, but 
8 also in this case, you have to combine the two, x believe, | 
ae that Goldman, Sachs feared a run-off and wanted Penn Central | 
os to increase its coverage for the ieccbece: protection. | 
a He used that phrase, “investors! pretection,” in his | } 
e testimony before the SEC, and I have quoted it in my pre- | | 
- trial proposed findings. The materiality is also confirmed | 
“ by the fact that a number 5¢ commercial paper investors, | | 
* Mr. Wilson testified about this, a number of them will not | | 
16 


buy an issuer's paper unless the Paper is secured or supported 
17 : 
by 100 per cent bank line coverage. We coma now to the | 


. inventory actions of Soldman, Sechs. In considering the: 
omissions, ¥ would stress the timing and the context of the 
" decisions that were made and the actions taken. 
4 Promptly after, one, an announcement of the 1969 | 

| 
84 losses, which came as a complete surprise to Franklin, | 
. two, the concern expressed by the National Credit Office, | ‘ 
ws three, the removal from its approved list by Brom Brothers, | ) 
25 


and, four, the statement by management of Penn Central that | 


— 
+5 <3 
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they could not get additional bank lines, Goldman, Sachs 
requested and got a commitment from Penn Central to buy 
back $10,000,000, two-thirds of itu inventory. At the sans 
time Goldman, Sachs put a ceiling of $5,000,000 on the amoun 
of paper which they would carry at any given time, and they 
— put Penn Central on notice, and those words “on notice” 
Sisidinn on page 2 of Mr. Wilson's blue Sheet of February Sth 
as Exhibit F2, put them on notice that in the future they 
would set up procedures whereby this paper would be sold 

on a tap issue bavis whereby Goldman, Sachs would not 
anventory any Penn Central paper, Goldman, Sachs took 
these steps for the following reasons, we say. One, Penn 
Central's very tight cash position. Second, Penn Central's 
continving and projected losses, Third, Penn Central's 


inability to increase its hank line coverage from 50 por 


cent to 100 per cent. Pour, as Mr, Levy testified, Goldman, 


Sachs feared a run-off, Goldman, Sachs' actions with respect 
to their inventory showed the materiality of the non-public 
information which Goldman, Sachs had on Penn Central, the 
existing or projected tight cash position and its inability 
to increase bank line coverage from 50 to 100 per cent. 
Moreover, the tim.ng and the context of Goldman, Suchs’ 
actions regarding its inventory cizarly show the real 
reasons for their actions. I think Psrhaps one of the most 
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Significant statements in the entire case is this one by 
Mr. Wilson in the portion of the March 23rd green sheet, 
Exhibit F5, in his conversation with O'Herron: 

“I told him that that was not my understanding 
and that in fact Goldman, Sachs & Co. felt that a 
$5,000,000 ceiling was appropriate until such time as they 
obtained 100 per cent line coverage, completed somo of these 
long term financings and started to reduce the operating 
losses." Proof of materiality, we say, from Goldman, Sachs 
on blue sheets. During the trial we had a lot of mention 
about things like negative loss Carry or was it negative 
carry loss, Your Honor will examine the blue sheets F2, F3, 
F4 and F5, and your Honor will find no mention of negative ! 
siee chery in any one of those Rocinens ke: Yet, even Seeuning | 


that there are other factors, as the defendants contend 


and as we deny, that such things as negative loss carry 


might have been involved in their decisions and their actions, 


we say that the inside biewlades:, this inside knowledge 
about projected losses, bink lines, tight cash position, 
must be considered in the key element in this decision, 
Most respectfully, I would draw the court's attention to 
a decision I believe of Judge MacMahon in the case of the 
Securities and Exchange Commission v. Shapire, 349 Ped. 


Supplement 46, affirmed by the Second Circuit at 494 Fed. 
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2nd, page 1310. This bailout, if I may use that term, is, 
I suggsst, bedrock proof of the matoriality of Penn Central’ 
lack of liquidity and its lack of full bank lien coverage. 
Noroover, we say that the bailout itself is a material | 
fact which a prudent investor would have considered important 
fron the sheer mathematics of the situation. On February 4th 
Goldman, Sachs held $16,000,000 of this security in their 
inventory. It was theirs, they were selling its paper as 
principal. By March 16th they were down to $5,000,000. By 
April 8th, zero. It was zero all the way thereafter. 
In a word, we say that Goldman, Sachs was getting off a 
Sinking ship while they were beckoning Franklin to come on 
board, 

TRE COURT: What do you mean, beckoning Pranklin 
to come on board? 

MR. STITT: Discussing offering this paper for 
sale for us on March 16, 1970. It has been conceded, 1 
believe, and if I have not understood my adversary I do 
apologize, but IX believe it is conceded that Goldman, 
Sachs by offering paper, by saying “These are the names 
we have,“ is recommending these names for purchase. I would 
like now, if Ir might, just to focus on two seleieas at 
the second category, and that is Material information which 


we Say Goldman, Sachs could have learned in the exercise of 


SOUTHLEN DISTRICT COURT REPORTERS, US COURTHOUSE 
COU BY Mott Qh Ped Woy RE Se 


are 
1284 
lbh 51 1236a 
2 reasonable care prior to March 16, 1970. First, that Penn 
3 Central Transportation was projecting losses of $46,000, 000- 
4 plus for the first auarter of 1970. This would be three time 
5 the fourth quarter 1969 loss of $16,000,000 and four times 
6 the loss for the first qarter of 1969. {It could be inferred 


7 from Mr. Bevans® deposition, and I refer the court to : 

8 pages 58 and 59, and offer proof, that Goldman, Sachs was she 

ay this information on February 6th. You are gving to have to | } 

10 read the testimony very carefully. But, in any event, the : ; 

11 1970 plan as updated by the Underhill projections, Exhibits | 

12 76, 77 and 78, show these projected losses as early as | 

13 February 6th and as late as March 6th. By February 5th : 

4 Goldman, Sachs had been receiving, which. we Say singularly : 

15 and cumulatively made it incumbent upon them to verify the | 

16 railroad's financial muscle and its earnings projections. 

" These waruings came from a variety of sources. They came 

18 from Continental Insurance, Mr. Cox, the Icc, NCO and Brown | 

19 Brothers. We say that the defendant's position that ! | 
20 Penn Central would have refused these first quarter pro- ! r) a 
al jectic.« if Mr. Wilson had asked for then is simply not ! 
= the case. First, no information was ever refused Goldman, : 

es | Sachs by Penn Central in the past. The record is clear on 

24 i 


I that, Second, as witnessed by the prompt gathering at the 


Recess Club on February 6th, Goldmin, Sachs had the clout 


§ 
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to compel the prompt attention of the top financial officers 


3 of the railroad: Bevan, O'Herron and Loder. Third, Goldman, 
4 Sachs partners, or at least three, Mr, Lavy, Mr. Blaine 
5 and Mr. Fowler, had close, long Standiry business and personga 
6 relationships with Mr. Saunders and Me; Gorman, as well as_ | 
7 Mr. Bevan and Mr. O'Herron. These were four of the dis- 
8 ‘er ioness o< the Underhill projections. The 1970 plan was 
oT discusses by Goldman, Sachs at its meeting on February 6th, | 
10 and I would call attention to testimony that I have dnaignaten 
i Of Mr. Levy, pages 66 to 67 of the examination before trial, | 
a that he had advance word on the actual 1970 first quarter. | 
13 or loases after March 16th but before they were reported \ 
6 ie April, Beyond that, you Honor, they had the ultimate | 
15 weapon. They were under ne legal obligation to continue | 
bg selling this paper, They could have refused and discontinuca | 
os wales. As a matter o¢ fact, your Honor will see te oe Exhibit ! 
8 P14 that they took a similar Position with regard to the : 
" Strick Company back in January or thereabouts of 1969, where | 
bes they said until they had the information they wanted they 
21 


wouldn't be in a position to issue the Paper of that comp 
Finally, 


aS Mr. Sullivan of Manufacturers Hanover testified, such 


information is made available by a corporation to one °s 


bankers, 
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any. 


Second, we ray that they could have learned, as Peat, — 


this was indeed a workout situation where, | 


| 
| 


14 
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Marwick had found no later than March 12th, Exhibit 60, that 
3 all or rather substantially all of the assets of Penn 


Central Tra nsportation and the consolidated companies and 


5 | their balance sheet had been pledged, encumbered or otherwis 


°6 restricted, As a matter of fact, Mr. Vogel testified that 


by the end of 1969, he knew that a Substantial portion 


8 of = Central assets were pledged and encumbered, and 

9 he later admitted that in April he had learned What Peat, | 

10 Marwick had already found, namely that Substantially all of i : 

ll these assets were Pledge or encumbered. sr. Wilson testified) | 
af 12 in Welch and in this case as to what he might have been : 
re 13 able to do to check “Up on these statements made to him at the! 
se) 14 February 6th meeting, and he said that he could have contacted 
* 15 the accountants, Peat, Marwick, Mitchell, but he didn't th ink! 


it was necessary, 


We say that having learned on February 4th! 


that the railroad! 


8 projections, or at least Mr. O'Herron's | : 


Statement to him as to wiat was going to happen in the | 


f 
fourth quarter, he had learned that tho;e projections and 


opinions could not be accepted a face 


j 
id 
value, and we say ce 
? 


that he was under an obligation to verify what he was 


| 
being | 
told. Again, I would remind the 


court that Goldman, Sachs had 


the corporate contacts and the ultimate weapon to compel ee 


assistance, 


There is no testimony and no reason to believe 


that Peat, Marwick would not have c¢ 


ooperated , 
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Finally, we Say that Goldman, Sachs misrepresented 
to Franklin or by their course of dealing iiat they had 
and were conducting a thorough, complete and on-going 
investigation of Penn Central and its affairs and its 
prospects. At a conference before the court last October, 
the defendants took the position that Franklin was relying 
on Goldman, Sachs to do a good job. Pocus ing on that con- 
tention, X would Say -- 
THE COURT: That was not a Conference before me 
that I am aware of, 
MR. STITT: That is trues, That is why fr put 
fin the date, They did not do a good job on Penn central. 
They did an abominable job. If the court would just consider 
the following examples, at meeting called in September 
to discuss the merger, the cash flow and long term financing, 
Goldman, Sachs was told that Penn Central's cash position 
for the first quarter of 1970 would be very tight and Goldman, 
Sachs’ request to put us out as much as possible paper 
maturing in April or beyond, and Penn Central also requested 
Goldman, Sachs‘ cooperation in getting rec approval for 
an additional $50,000,000 of Commercial paper to increase 
the level of outstandings from 150,000,000 to $200,000, 000. 


They did. yet they made no inquiry as to cash flow, thore 


was no call for Specifics, no request for Projections. They 
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did not insist on the railroad's getting additional bank 
line coverage to match the increase in outstanding. In 
approvimthis issuance in November, 1969, and if it didn't 
have significance then, your Honor, we say it had to have 
glaring significance on February 5th, but at that time 


the ICC nected its concern over Penn Central's use of com- 


mercial paper as a substitute for long term financing 


and pointed out that this could expose the railroad to 
a serious economic squeeze. 

THE COURT: What does that mean in this case, Mr 
Stitt? | 

MR. STITT; It means,your Honor, that this was 
a signal, a warning-- 

THE COURT: A signal that Goldman, Sachs shouldn't 
sell it and nobody should sell commercial paper which the 
ICC was authorozing?. : 

MR. STITT: It was a signal to Goldman, Sachs, 

I think, to dig deeper, but r am saying that even -- 

THE COURT: Why didn't the rcc do it and why did 
the ICC say it was a strong fiuancial institution? 

MR, STITT: I don‘t know, your Honor. 

THE COURT: You don't know? If you don't know that, 
the other thing is meaningless to me, 


MR. STITT: I do say that by February Sth when wo 


Soe ee 
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couple with this warning which the Icc felt-- 


THE COURT: I told you, 1 ignore that as a warning 


i 
‘ 
i 


because the next paragraph says “strong financial institution]. ”, 

MR. STITT: Again, your Honor and r are at an 
impasse. 

THE COURT: I am telling you what x am finding 
in this case on that Particular item of Proof, 

MR. STITT: I am saying when February 5th cams-- 

THE COURT: That is Something else. Get off the 
Icc. It doesn't help you one iota. In fact, it hurts you. 

MR. STITT: Dropping the icc, your Honor, and 
I will just continue, by the end of 1969, as Mr. Vogei 
testified, they knew that a substantial portion of Penn 
Central's ahtnte had been pledged or encumbered, losses were 
conti:uing, they knew that cash was very tight, at least 
that’s what they had been told by Mr. O'Slerron, Yet, tney 
Continued to sell this Paper without insisting on 100 per 
cent Coverage, and no one was forcing them to do 80. 

THE COURT: All right, you are getting repetitious. 
You said that to me twice. Decision reserved on all motions, 
What are wa going to do On any briefs? 

MR. PLEL: Your Honor, the crash program has 


Created problems, not only for us in having these Penn central 

a, 
| ' 
Be 


cases come up all ower the Courthouse, but also for the 


SQUTHIEKN DISTRICT COURT REPORTERS US COUR THO INE 
Bera Site Nee Sete Youn Sed. tee 


1292a 1250 


lhh 57 

court reporters to get transcripts out, and we are 

informed that on that account we really cannot expect to 
see a transcript before the endof July. My sugg ation 
would be, if your Honor approves, is that we make the 
delivery of the transcript to your Honor and t> counsel 

the starting point for @unting days for briefa cde 
Submitted, We could be at work ahead of time from our recol- 
lection and our notes on trying to construct brie fs, but 

we will need to work with the record to get it decently 
coordinated and cross referenced to documents and testimony. 
I would suggest that in order to narrow the focus of the 
case that Mr. Stitt lead off with a brief 30 days after 
receiving the transcript and we have answering brief 30 days 
after that. 

THE COURT: Mr. Stitt? 

MR. STITT: Your Honor, I too waa informed by tha 
court reporter of the delay in receiving transcript, and 
certainly in other cases I have had the schedule for bricfs 
set in accordance with the delivery of the transcript. 


I am afraid the schedule proposed by Mr. Piel might unduly 


within so many days, perhaps 30 days, as Mr. Piel has 


Suggested, after the delivery of the transcript, we exchange 


| 
! 
Prolong the post-trial process. My suggestion would be that | 
{ 
t 


briefs and then Perhaps within 10 days to two weeks there ufter' 
; | 
| 
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we submit any replies that we might consider, 

THE COURT:I will do it that way. 

MR. PIEL: May I be heard on that? 

THE COURT: Yes, 

MR. PIEL: It seems to me that it is quite apparent 
these briefs are going to pass in the fog. Mr. Stitt today : 
by AGE that our submission about good faith and reasonable! 


basis wag rubbish, a false issue, it is not in the case, 


He is claiming a general duty of disclosure. Then he gets 


| 
around to the end, and he says a sellout on inventory is a ' 


badge of bad faith, XI think we need to focus on what it is 


that he claims before we try to meet it. It is totally 
| 


in this case than r will ever be. you have lived with the 
’ | 


unfocused, 


THE COURT: You are more aware of the testimony 


ne eee A Re eee ee eee 


case for years, you know the depositions by heart, you knew 
évery word that was going to como out from a witness on 
the stand except in Maybe a few instanccs-- 
MR. PIEL: Fourth round of testifying. 
THE COURT: It took seven or eight days to put it in. 
2 think you know what he is talking about and you Fnew what 
you are going to be talking about. The transcript won't 
be ready until the end of July, Exchange of briefs within 
30 days thereafter and replies two weeks thereafter. Even 
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this schedule brings us into September, it seems to me. 

MR. STITT: Does your Honor wish us to prepare 
proposed findings and conclusions as part of our Irief or 
a supplement to them? 

THE COURT:You were asked to submit them before the 
trial started, 

MR. STITT: Which I did, with citations. 

THE COURT: That is enough. As I say, you know this | 


case without trying it. I don't. you must have known what | 


in that regard, 


was coming out and what you wanted. You don't need any more | 


MR, PIEL: X think we would like, if your Honor ! 
will permit, to review the. Proposed findings submitted before| 
trial. I was glancing at ae isst night. I think we have | 
some propositions in there that we won't claim were proved 
because we omitted the proof. | : | 


THE COURT: If you want to Submit amended ones, you | 


MR. PIEL: I think we would like to do it, 

THE COURT: 1 don't make proposed findings. I don't 
writo out and end up with the sentences required by rule 
SO and so. Proposed findings I like in advance of trial 
because it tells me where you are going, Ive some idea 


of what is coming in. 
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MR. PIEL: The annotations in the brief would 


! 
3 be just as useful to your Honor, then, as revised findings . | 
. 4 THE COURT: Absolutely. If you want to case them | 
5 Out specifically, I'd like to know, : 
6 MR. STITT: Do we have discretion with regard 
7 to findings? I have sort of gotten in such a habit-- | 
8 | THE COURT: If you want to. But X am not promising | 
9 | 


MR STITT: YX do thank the court. 


I am going to read them, | 
| 


THE COURT: Good trial, I enjoyed it. Hope to | 


8ce@ you again soon. 


(Case closed.) 
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Name Direct Cross Redirect  Recross 
Thomas P. -Asay 

Harry H. Bock 

George Moten Van Cleave 

Georae E. Doty 

Jack A. Vogel 

Gustave L. Levy 

John J. Sullivan 

Raymond C. Lepley 914 

Robert Gordon Wilson 1047 
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